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Good morning Chair Savino, and Committee members. My name is Zubin Soleimany and [ am a
staff attorney with the New York Taxi Workers Alliance, the 21,000 member strong union of
drivers of yellow cabs, green cabs, Black Car vehicles, including drivers for app-based services.

We represent a workforce that is 94% immigrant, mostly people of color, and now almost
universally struggling to earn a basic living, While our member base had mostly been yellow taxi
drivers, in recent years, much of our membership has shifted sectors, moving away from yellow
cabs towards app-based work for companies such as Uber and Lyft. The taxi and for-hire vehicle
history, while long seen as an entryway to the middle has long been the scene of worker
exploitation, strategic deregulation by employers and wage theft. Over the last few years, while
the power in the industry passed from yellow cab fleets to large app-based black car companies
such as Uber and Lyft, from a driver’s view, little changed aside from who was reaping the
benefits from their labor, and at what scale.

Drivers were still toiling without minimum wage protections, without unemployment insurance,
paid sick leave, or paid family leave. The taxi driver who, six years ago, was havmg his wages
stolen by a taxi garage run by Gene Freidman through illegal additional fees,' became an app-
based black car driver who would then find Uber and Lyft unlawfully passing the cost of sales
tax from passengers, and instead deductlng these taxes from driver pay, on every single fare that
drivers performed in New York state.” As far as worker misclassification has been concerned,
where taxi fleets had, forty years ago, pushed for regulatory changes that reduced employer
control, so drivers would become classified as independent contractors, exempt from the labor
laws, the new app-based companies simply misclassify their drivers as independent contractors,
despite exercising detailed levels of control over drivers’ work.

App-based employers like to push the myth that their business models are novel and unique, and
therefore require unique deregulatory treatment, yet there is nothing particularly novel or
disruptive about worker exploitation and misclassification, and discussing the poverty and
exploitation of app-based workers as a technological issue, rather than a labor issue only
perpetuates this myth, and undermines the notion that there are certain bedrock rights that all
workers in the state should have.

! See, https://ag.ny.gov/press-release/ag-schneiderman-and-tlc-secure-first-its-kind-agreement-protecting-rights-
taxicab-0

* Haider v. Uber Technologies, Inc., 16-CV-04098 (AKH) (S.D.N.Y); See also, Noam Scheiber, Uber to Pay
Millions to Drivers Who Could Be Owed Fare More, The New York Times(May 23, 2017), accessible at
hups://www.nvtimes.com/2017/05/23/business/economy/uber-drivers-tax.himl; Noam Scheiber, How Uber's Tax
Calculation May Have Cost Drivers Hundreds of Millions, The New York Times (July 5, 2017), accessible at
https://www.nytimes.com/2017/07/05/business/how-uber-may-have-improperly-taxed-its-drivers.htmil




%4970 |-oquij-sawojdutaun-u-ase

~SIAALIP-JaqN-JAULIQ)-IIBIS-HI0K-MBU-UL/9()/9 | 0Z/AI01S/AUBQ|B/YIOK- M3t Sa1RIS/WOd 0| od mmm/:sdny 1e s|qe|leay
(9107 ‘S1 2un[) 0OIN[Od ‘Oquul] jUAUAOIWUR Ul 4D SLaALIP 43} 42UI0f 2IDIS Y404 MaN uf "uldIsuIgny eueq
(8102 ‘T1 AInT) STL96S# preog |zaddy asurinsu| juswoydwaup

YONS JO SMIBIS 3y} Jeya J2ajoun § 31 PUB ‘SISALIP [jB 10J SUOHNQLIIUOD Y338 PUE JIPNE UE 3335 p[nom
J1 ISYIOYM UO JUSWIIOD 10U p[nom JOJ Y ‘Wnod a1e1s ojui [eadde si jo [emeIpyIm s .1aq[)

uodn ‘SISALIp pajenis AJIR[ILUIS [[B 10§ PaMO 13q[] JUNOWIR [B10) Y} JeSNSIAUT P[NOMm II ‘358D

ST} Ul UOISIOAP [euly v Ia)Je Jey) pawie|d pey O dY) ‘Uoistoap Aousde [eulj sil palapual preog
jeaddy oy usyp,  "SISED JSYI0 UO SeY UOISIOIP SIY) 1oedul 1BYM JB3[ouN [[1IS 31 ‘SISALIP pajeniis
AJe|IuIS [jB pue SSA[SWIAY) J0J Snje)s 9340[dtId UOM SISQUISW IDALIP J3q[) 321 INO S[IYM

‘suonesijdde qoy ssaooad

0} Sutjie] 10} JOWISAOL) Y} pue JO( 3y} ISulee JInsme[ [2I3p3] € Pajly SISQUISW INO J9YJe [hHun
PaYI] 10U SBM 92331 SIY L "PAA[OS2I 2q 4] P[NOD  MIIASI JANNIIXD,, ySnomy) Ajuo ‘Surpunojuod
05 aIam suoneuluuawp snje)s 9ako[dwo ey} UoKou ay uo paseq Apuaredde quawAojdwd
pPaIMIISu0d YIom Jaqq) Jayiaym Suipredal woIsIOap [eLIUL UB A EW UIAL L up[nom TOd

) 1B} PUE  ‘MIIA] DAIINDIXD,, PA|Ied s59004d B palinbaz juswAojdwa sem Jiom Yons 1ay1aym
0} SE LOISIoap AU Je Sutwrepd ‘syjuow g Joj surre]d Juawiojdwaun 13q |[B U0 3Z33y & ind
Aidunis OQ 21 ‘ampasoid jo-presyun A])3[dWwiod B U] "UOISIOIP 2ANEBNSIUTUWPE [RUL 31 [HUN
s1yauaq Juawkordwaun oy uoneotjdde [erul ue Jo S1ep Sy} WL SIEIA 231y A[IE3U JOO] I5EO A
‘snye)s 9aKo[dws 10J 1591 Me[ uowwod jeuonipes ) Suik[ddy -sioxiom [[e 10§ smes aaKkojdwd
10] 159 J2Iea[d B 10} PadU AU} MOYS OS[e YIBULISYE S} pue 358D JuswAo[dwaun SIaquaw mQ

"ME[ J0QB[ 9 Japun
suonediqo puk sIYIFHL Jay) Moy 0} papaau KLepd oy s1ako]dwa Jou siaxiom Jayiau sapiaold
SIY $Iomaurel] JUIIIP v Suisn Passasse aq ABLU J1JaUaq YOBD UlaIayM ‘Sa3nje)s WAIaLJIp JO
yiomyojed e ST TTAN 94 JO 2181S JUALIND 3 “ISA02I0JN “BulUBaU B[O B SWINSSE 0} 194 SBY ‘W0l
MEIp 0) MB| 3582 JO sIeak (g Suiaey andsap ‘yoiym  9akojdws,, uus) ay) Jo Jurues 3y} 1940
a[neq (39 salsuaiuI-1o8) ‘paroenoid e 1ySu 10qe] siseq £19A9 JO JUSWANIOJUD SNEW pue AJLre[d
}o'[ SpIEpUR)S JUALIND 3l JeY) Ing ‘me] Joqe| SUi Japun s3ako[dwa 9q 0} punoj 2q sABM[E 1,UoM 10
‘sjiyouaq sako[dws 10§ 3|q181je A[[eSa sAem[e 1, Uae S1930M JBL) YONU 0S st Aepo) ansst 3y,

. Saadojdwd

patenyis A[Ie[IWIs [{g,, PUE ‘SISqUISW 19ALIP 13q1) VM LAN 9311 0) uoisioap syt Suidjdde ‘me]
10qeT YOA MaN 3y} Japun Jafojdwa ue aq 01 1aqM) punoj j[g preog [eaddy ay) pue Ty ue
1O AU} ustm pasudins 1, usiam am ‘0g IIN0I1 JUIdLJIUL, Ue éup]m IaAlIp ® pamoys ejep din
gdD J1 Aed s1aaup Sunjoop pue ‘sajes uoneIajaoor pue Junelq SI9ALP amsesw o) dde ayy Suisn
:satuedition Jed YoB(q [BUCHIPEI) Ul US3S I9AD UBL) [01JUOD [3A3] P[IEIaP I0W PISIASP satuedwiod
asaip “AZojouyda) Jo asn 1oy yInoxy ‘Sunphue Ji 9or] u] "sis[eue sty) pagueyd ‘o1pel

® uey) Joypes ‘dde ue eia Yiom paudisse aIom SIGAUIP YA pue 1aq() 18y 198] 93 Inoge JulyioN
‘sarredwiod ajdunu woij sayajedsip SA12931 PINOI pue ‘SI[NPIYIS I[QIXI[} Pey SISALP UM UIAD
“yA1 pue Jaqq) 1] 1sn( ‘Siseq UOISSILIWIOD & U0 Wy pred pue s1aALp paydedsip satuedwos
uayM ‘SUnod ) pue pieog [eaddy ssuemsuy juswoidwaun) a1 “JOQ Y Aq s1okojdwa

aq 0) punoj usaq pey saruedurod 182 yor(q ‘sapedap 10, ‘SIYauaq JudwiLojdwaun 1oy A11qIaI[a
131} I3A0 2[1Eq ANBNSIUIWPE PIPUSIX 110y} FULIND SIS J2ALIP J2g[) INO JO 231} 10}

SWOY USALIP SeMm ‘SI1OE) UONEDIJISSBIISIUI § 1JA"] pue Iaq() Ui mau Sultjjou A[[eal sem a1y} ey ],



claims is.”> Our own conservative estimates of Uber’s liability for the period at issue in that case,
based on an understanding of the number of drivers and applying the lowest assessment rates,
would put Uber’s total liability to the Ul fund at over $30 million. Such a sum is especially
significant, considering that the state’s UI fund is still below the recommended minimum
adequate solvency level and as of 1/1/2019 had the fifth worst solvency level of all the states.®

This lack of clarity leaves future driver claims as unsettled as the initial claims, and potentially
jeopardizes the state’s access to funds owed by Uber and other misclassifying employers for
payroll taxes. Yet, because of the detailed, fact-intensive nature of the current test, employers
often, after losing such cases, make minor tweaks to their workers’ conditions, and simply claim
that these changes require a whole new analysis of employee status, without complying with the
labor law in the meantime. Such practices have the effect of leaving workers’ rights indefinitely
undecided, and make affirmative enforcement and compliance nearly impossible. This appears
to be the tactic taken by Uber, which, despite their loss before the Appeal Board, has intimated
that it will simply appeal the cases of other drivers, rather than those of our members, in the
hopes of gaining a more favorable decision.

Unfortunately, this tactic has often been successful and these issues are not limited solely to app-
based workers; as another example, one of the NYTWA members in the Uber unemployment
case, also used wages from a traditional black car company to establish his claim for benefits.
Despite the fact that his employer had been found twice to be an employer in a final UTAB
decision, his claim began with DOL treating that work as non-employment, meaning the initial
application was denied because the DOL had no record of wages paid in employment and put the
burden on the worker to prove eligibility, delaying by months the delivery of emergency Ul
benefits. Such failures of the labor laws to serve their intended purposes in a workable manner
show the need to ensure that employee status can be measured by a legal test that is far more
straightforward than what we’ve used for 80 years, and creates meaningful access to bedrock
rights for all workers, whether or not their work is mediated by app-based technology.

Specifically, New York State should adopt a generally applicable test to determine employee
status known as the “ABC Test.” Cutting to the main purpose of labor law statutes—providing
basic labor rights to those workers who are serving other business rather than working in
business for themselves—the ABC test finds worker to be employees unless they are A) free
from employer control; B) performing work that is not the usual business performed the
person/entity who hired the worker and; C) the worker is customarily engaged in an
independently established trade or business providing the type of service at issue.

While the ABC test has recently received much attention as California codified a version in its
labor law, it’s important to note that New York has already adopted the ABC test, by statute, for

® Dana Rubinstein. Labor Department still mum on ‘employee status' of Uber drivers seeking unemployment
insurance. Politico (Mar. 4, 2019), available at https://subscriber.politicopro.com/states/new-york/city-
hall/story/2019/03/01/labor-department-still-mum-on-employee-status-of-uber-drivers-seeking-unemployment-
insurance-883888

® U.S. Dep’t of Lab.. State Unemployment Insurance Trust Fund Solvency Report 2019, U.S. Dep’t of Lab. (Feb.
2019), hiips://oui.doleta.sov/unemploy/docs/trustFundSolvReport20]19.pdf.
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