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ASSEMBLYWOMAN SIMON: Okay, we're going to
begin our hearing this morning, our joint hearing
between the New York State Senate and the New York
State Assembly, on Sexual Harassment in the
Workplace.

Today is May 24, 2019.

| am State Senator Alessandra Biaggi. | will
be one of the co-chairs on the State Senate side.

And I'm joined by my co-chair on the Assembly
side, Assemblymember Marcus Crespo.

I'm going to begin with some opening remarks,
and then I'm going hand it over to the Assembly to
also have some opening remarks, and remind us of ou
time constraints in terms of our testimony that we
have here today.

I'm also joined by my co-chair,

Senator Salazar on my right.

And later in the afternoon I'll be joined by
Senator James Skoufis.

For the first time in 27 years, on Wednesday,
February 13, 2019, joint public hearings of the
New York State Legislature were held on the subject
of sexual harassment in the workplace.

February's hearing was convened in response

to a troubling pattern of high rates of persistent
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and continuing behavior of harassment over the past
qguarter century.

More currently, and specifically, the hearing
was an outgrowth of, and in response to, the
courageous efforts of seven former New York State
legislative employees who witnessed, reported, or
experienced sexual harassment during their time
working in state government.

They formed the Sexual Harassment Working
Group, and have played an essential role in ensurin
that there will be action to deal with the issue.

At the urging of these brave women and other
tireless advocates, and men, the goal of the hearin
was to gather information that would reveal
opportunities to create stronger and clearer
policies and procedures that will endure in public
and private sectors throughout the state.

We hope that the hearing might aid in the
strengthening of proposed legislation, and spur the
development of new legislation, that will make
New York State a leader in workplace safety and
anti-harassment law.

We heard from the federal, state, and city
agencies that play roles in policy development and

enforcement of workplace safety.
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Representative experts from advocacy
organizations testified about the shocking nature o
harassing behaviors, and recommended pathways for
strengthening policy and enacting new legislation.

Finally, and most powerfully, individual
witnesses delivered searing testimony about their
lived experiences of being subjected to sexual
harassment while working in government.

It was universally found that there is a lack
of reliable policy and standard reporting structure
that address victims in a trauma-informed manner.

Critical gaps and obstructions impede timely
and complete reporting of harassing behaviors.

Throughout the hearing, witnesses exposed the
grossly inadequate avenues of recourse available to
them, and widespread institutional failure to
resolve matters without subjecting survivors to
further harm.

Clearly, one hearing on this subject, after
27 years of silence, is insufficient to address the
scope and stubbornness of this problem, and to help
us fully understand how to best refurbish policies
and develop appropriate and enduring legislation
that protects all workers in the state of New York.

Absent from the February hearing were key




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

state governmental agencies, such as the New York
State Human Rights Division, who is joining us here
today, and the New York State Governor's Office of
Employee Relations, that provide oversight, and
exist as repositories for reporting.

Without the opportunity to hear from these
critical agencies and evaluate how policies were
developed and how complaints are fielded, an entire
dataset germane to making improvements in the syste
has not been captured.

Despite the 11-hour marathon of February's
hearing, blue-collar and service workers who were
scheduled to testify were not able to. Some did no
have access to sufficient child care to remain with
us into the night.

As a result, their voices remain unheard.

Professional white-collar governmental
workers were the only individual victims of sexual
harassment available to testify.

We did not hear from any women or men of

color.

We know that when the target of harassment is

both a woman and a member of a racial minority
group, the risk of experiencing harassing behaviors

is greatly increased because that if -- because,
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beyond that, if the individual belonged to only one
of those groups.

Many service workers earn minimum wage or
rely on tips, and have less than optimal control
over their schedules, especially if they have
dependent children.

Taking this all into account, and reflecting
on the importance of hearing from as many voices
across all employment sectors as possible, we are
conducting today's hearing.

Finally, we need further testimony from those
governmental leaders and agencies responsible for
the laws and internal guidelines in places so we ca
closely examine the disparity between their
intentions and the willful outcomes.

Developing policy that is rigorous enough to
produce better results requires a complete
exploration.

Through examination of past practice will
enable us to determine how we have failed to achiev
desired outcomes.

It is not enough to have strong laws. We
must also have enforcement systems that function
with equal strength.

We laid the groundwork in February that

10
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demands additional hearings in order to have a clea
survey of the landscape before we begin to build a
truly strong framework as a foundation for new
structures.

Survivors need to be heard so that oversight
and enforcement bodies can develop informed policie
and procedures.

Our work is off to a good start, but it has
only just begun.

I'd like to address those who have chosen to
testify with a moment of gratitude.

It is because of your courage and your
willingness to share your experiences today that
New York can move one step closer towards building
society and culture that is harassment-free.

And | before | hand it over to my Assembly
co-chair, | would like to acknowledge all of my
Senate colleagues who are here today.

On my right we have Senator Liz Krueger,
Senator Andrew Gounardes, Senator David Carlucci,
Senator Jessica Ramos.

In the first row in front of us, we have
Senator John Liu, Senator Brad Hoylman,

Senator Shelley Mayer, and Senator Zelnor Myrie.

ASSEMBLYMAN CRESPO: Thank you, Senator.

11
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Appreciate your leadership on these issues,

and to work with you.

It's a great experience to be able to work
with you on these issues, and to talk about ways to
improve the workplace throughout the state of
New York, and all industries.

| am joined by a number of my colleagues in
the New York State Assembly:

Assemblywoman Aravella Simotas;

Assemblywoman Rebecca Seawright;

Assemblywoman Catalina Cruz;

Assemblymember Dan Quart;

Assemblymember Dick Gottfried;

Assemblywoman Jo Anne Simon;

Assemblymembers Ra, Montesano;

Assemblymember David Buchwald;

And Assemblywoman Yuh-Line Niou.

And we are -- many of us were in the first
hearing that lasted those 11 1/2 hours, but it
wasn't enough.

And as the Senator mentioned, too many
presenters were not able to give their testimony an d
there are still too many voices to be heard.

We know that this issue continues to prevail

in the workplace, to occur in all industries.
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Discrimination and sexual harassment need to
be eradicated from our workplace, and we have work
to do.

Despite our efforts in last year's budget,
and there were significant measures included in our
budget, more work needs to be done.

And that remains clear from the powerful
testimony of those that came forward, the victims,
that spoke to us in the first hearing, and those
that we'll hear from today.

There is still room for improvement, and
room -- and ways for us to strengthen, not only the
protections, but the enforcement mechanisms, as was
mentioned by the Senator.

| think about this from a personal
perspective. My 19-year-old daughter who's a
sophomore in Queens College, or my 5- and
6-year-olds who are first-graders in the Bronx.

| want to make sure that they are able to
enter a workplace where they are given every
opportunity in a harassment-free space.

And that's what we should aspire to, and we
have to challenge ourselves; to not rest on our
laurels, to not assume that things are okay, to not

think that what we have already done is sufficient,

13
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when we continue to hear horror stories, and --
and -- and -- and abuse, taking place across the
board; and, again, it's important to note, in all
industries, affecting all communities, affecting al
racial demographics, affecting all genders.

We need to make sure that we strengthen our
policies.

You're seeing already significant pieces of
legislation introduced by many of my colleagues who
are here today, and others.

And we want to make sure that, through your
voices, we can strengthen those bills, and make sur
that we move forward with a strong legislative
package.

We will probably never eradicate this from
ever happening again, but we need to make sure that
we make it a rare occurrence, and not the norm, in
the workplace.

That is our goal, and we will work hard to
make sure that, together, we accomplish that in
terms of our policies in the state of New York.

So I'm grateful for this opportunity to hear
your testimony.

| will remind my colleagues, again, that we

want to provide as much time to those presenters.

14
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After 5:30, in this building, security

leaves.

So we can remain; however, if you leave the
building after 5:30 p.m., they will -- you will not
be able to re-enter.

So, keep that in mind, and we'll keep
reminding you as the day goes on.

But we want to ask our colleagues as well, to
keep your questions direct and succinct, so we can
ensure that the presenters have as much time as the y
need.

And, again, thank you, all, for being a part
of this important conversation.

SENATOR BIAGGI: Thank you.

Our first witnesses who will be testifying,
is the New York State Division of Human Rights, are
Melissa Franco, the deputy commissioner for
enforcement, and, Gina Martinez, the deputy
commissioner for regional affairs and federal
programs.

And they will be joined by the New York City
Commission on Human Rights, who is represented by
Dana Sussman, the deputy commissioner of
intergovernmental affairs and policy.

Thank you for being with us today.
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D.C. MELISSA FRANCO: Good morning, everyone.

Distinguished members of the Committee, thank
you for the opportunity to discuss the important
issue of sexual harassment in the workplace on
behalf of the New York State Division of Human
Rights.

My name is Melissa Franco, and | am the
deputy commissioner of enforcement.

| am joined here by my colleague,

Gina Martinez, who is the deputy commissioner of
regional affairs and federal programs.

The New York State Human Rights Law prohibits
discrimination on a wide range of protected classes
including prohibited sex discrimination and sexual
harassment in employment, housing, credit, and
places of public accommodation, volunteer
firefighting, and educational institutions.

The Human Rights Law also provides separate
protections against retaliation.

Last year Governor Cuomo signed a
ground-breaking package of legislation that
strengthened protections against sexual harassment.

Now employers can be held liable under the
Human Rights Law to non-employees performing work i

the workplace; for example, independent contractors
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consultants, service providers, and delivery person
who were sexually harassed.

This applies to all employers of any size,
public or private.

Today, any individual in a workplace, of any
size, public or private, is entitled to protections
against sexual harassment under the law.

If an employer is found liable under the
Human Rights Law for sexual harassment, they may be
ordered to provide injunctive or appropriate
affirmative relief, back and front pay, and
compensatory damages for emotional distress.

Civil fines and penalties and attorney fees
may also be awarded in sexual-harassment cases.

The division of human rights was created in
1945 to enforce the Human Rights Law, to ensure tha
all New Yorkers have an opportunity to participate
fully in the economic, cultural, and intellectual
life of the state.

DHR investigates, hears, and adjudicates
complaints filed by individuals, as well as those
brought by the division itself, to address systemic
discrimination.

DHR also engages in outreach and education

campaigns, designed to inform the public of the

17
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18
effects of discrimination, and their rights and

obligations under the law, and issues, policies,
regulations, and guidance, implementing the
Human Rights Law, and addressing issues of
discrimination and harassment.

DHR has approximately 164 full-time
employees, including 63 investigators at 12 regiona
offices across the state.

The agency receives over 6,000 individual
complaints annually, of which, approximately,

80 percent relate to employment.

For any claim of discrimination or
harassment, individuals may file a complaint with
DHR within one year of the last act of the alleged
discrimination.

Complaints with DHR can be filed in person at
any office, or can be sent in via e-mail, fax, or
mail.

If individuals need assistance filing a
complaint, they can call our hotline, or call or
visit any of our regional offices.

An individual does not need an attorney to
file a complaint or utilize our process.

DHR provides free translation and

interpretation assistance at all offices.
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Once a complaint is filed with our agency, it
is reviewed to determine if DHR has jurisdiction
over the conduct alleged.

Next, the investigators conduct an
investigation into whether there is probable cause.
As part of this process, investigators may issue
written requests for information, visit the site of
the alleged incident, and meet with the parties
and/or witnesses.

Once DHR receives and files a complaint, it
is served upon the respondent, who is asked to
respond to it in writing.

Any responses received are sent to the
complainant, who is given an opportunity to provide
a rebuttal.

Once a final determination is made, both
parties will receive a written determination in the
mail.

Currently, 97 percent of all claims
investigated by DHR are completed and determination
are made within 180 days.

During 2008, the average processing time to
investigate a sexual-harassment case at the divisio
was 172 days.

If the investigator finds no probable cause

19
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or lacks -- or a lack of jurisdiction, the complain
is dismissed.

A complainant may appeal this dismissal
within 60 days to the State Supreme Court.

If a determination of probable cause is
found, the claim will then proceed to a public
hearing.

If a complainant doesn't have a private
counsel, the division will assign an attorney to th
claim.

If a settlement is not reached, the case will
be calendared for a public hearing before an
administrative law judge.

If the complainant does not have a private
attorney, the assigned division attorney will
interview the complainant, review the evidence in
the file, formulate a hearing strategy, and put
forth the evidence at the hearing.

The division attorney may also conduct
cross-examination of the respondent’'s witnesses, an
rebut any other evidence entered by the respondent.

A division administrative law judge reviews
all of the evidence, and then drafts a recommended
order for the commissioner's consideration.

The parties then have 21 days to file

20
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objections to the recommended order.

The commissioner makes the final
determination as to whether the Human Rights Law ha
been violated, and may award any available remedy
under the law.

Either party may appeal an order directly to
the State Supreme Court in the county where the
discrimination is alleged to have occurred.

DHR attorneys will appear in any of these
cases on appeal to support our findings of
discrimination in these matters.

DHR is also empowered by the New York State
Legislature to oppose systemic patterns of
discrimination through division-initiated
investigations and complaints.

The division-initiated investigation unit is
responsible for identifying, investigating, and
bringing complaints to remedy large-scale systemic
discrimination in New York State.

The unit identifies potential targets through
various means, including referrals from other state
agencies, anonymous tips, newspaper articles, and
meetings with various advocacy groups.

Once a potential target is identified, the

unit uses various investigative tools to gather
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22
evidence to determine if a potential target has

violated the law.

If the evidence gathered shows a violation of
the law has occurred, the unit will file a complain t
on behalf of the State of New York.

It will then be investigated by a separate
regional office to determine whether there is
probable cause to believe that discrimination has
occurred.

If there is a determination of probable
cause, the complaint will proceed to a public
hearing before an administrative law judge.

The division is committed to the efficient
and effective investigation and adjudication of all
individual complaints of sexual harassment.

In light of the powerful organizing that is
laid bare the society-wide harm caused by sexual
assault, DHR is seeing a dramatic rise in complaint S
coming forward.

Since 2016, there has been a 62 percent
increase in individual complaints of sexual
harassment filed with the division.

By taking effective action, DHR is able to
bring justice on behalf of complainants who have

faced such harassment.
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For example, in 2017, DHR issued an order in
favor of three women from Western New York who face
sexual harassment at the dental office where they
worked. The complainants were subjected to being
called derogatory names, persistent invites to
dates, inappropriate touching, and other offensive
behavior.

When one of the complainants notified her
manager of the unwanted sexual advances, the
employer countered by saying "the aggressor plays
like that."

The complainants were collectively awarded
over $152,000 in damages for emotional pain and
suffering, unlawful retaliation and discrimination
against them. And DHR issued a civil fine of
$60,000, payable to the State, for violating the
law, and required that the respondents to -- provid
additional training.

DHR order -- DHR's order was affirmed by the
Fourth Department, Appellate Division, this past
summer.

The division is also committed to ending
sexual harassment and other forms of discrimination
via outreach and education.

In 2018, and early 2019, the division

23
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24
participated in approximately 40 education and

outreach presentations across the state, that
included discussions of preventing and addressing
sexual harassment.

Additionally, the division held six outreach
events that specifically focused on sexual
harassment, in Seneca Falls, Rochester, Cheektowaga :
Newburgh, Buffalo, and Long Island.

DHR is currently planning a robust outreach
and education campaign, which will include public
events and an active social-media presence, focusin g
on all elements of the law, including protections
against sexual harassment.

As part of last year's harassment package,
the New York State Labor Law now requires all
employers in New York State to establish a
sexual-harassment policy, and provide annual
sexual-harassment training.

DHR was proud to work closely with the
department of labor in developing a model policy,
model complaint form, and model training for
employers to adopt in the workplaces, as well as an
easy, accessible website, with guidance and
resources for workers and employers on New York

State's laws against workplace sexual harassment.
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Prior to being finalized, the models were
presented to stakeholders and the public for public
comments. And the department of labor and DHR held
meetings with employee and survivor groups, as well
as business leaders and employers across the state.

Hundreds of comments and suggestions were
reviewed and taken into account before the final
documents were released.

The model policies and trainings are
available online in readily accessible formats,
translated into eight languages.

Both the department of labor and DHR continue
to engage in outreach and education on the state
requirements, and we look forward to continuing
those efforts as part of our upcoming outreach and
education campaign.

Thank you all for the opportunity to discuss
the great work we do at DHR in our efforts to
protect all New Yorkers from harassment and
discrimination.

D.C. DANA SUSSMAN: Good morning, Senators
and Assemblymembers.

Thank you for convening today's joint hearing
on the critical issue of combating sexual harassmen

in the workplace.
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| am Dana Sussman, deputy commissioner for
intergovernmental affairs and policy at the New Yor
City Commission on Human Rights.

I'm pleased to be back with you again after
the first hearing on this topic in February.

And | want to thank you, and the tireless
advocates in the room today, who have brought us
together to continue this vital and overdue
conversation.

In February, my testimony focused primarily
on the ways in which the State Human Rights Law
could be amended to align itself more closely with
the New York City Human Rights Law, giving this
state law more teeth to hold harassers and those
that enable them accountable, and to afford more
victims the legal protections they need to pursue
justice.

My testimony identified four areas to
strengthen the law.

1. Correcting the decades of case law
establishing the unnecessarily high, severe, or
pervasive standard as the New York State legal
standard for sexual harassment.

2. Explicitly rejecting the Faragher-Ellerth

affirmative defense.
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3. Making it possible for managers and
supervisors, even if they do not have an ownership
interest in the employer, to be held personally
liable for sexual harassment; and,

4. Ensuring that punitive-damage awards are
available with respect to State Human Rights Law
claims, as they are under other civil rights laws.

Today I'm here to briefly discuss the work of
the commission's gender-based harassment unit, and
several recent developments in the commission's
efforts to combat sexual harassment in the
workplace.

The gender-based harassment unit at the
commission was launched in January of this year,
with the budget of $300,000. It has personal lines
for four dedicated staff members, one supervisor,
two attorneys, and one non-attorney investigator.

As soon as an individual with a workplace
sexual-harassment claim contacts the commission
through our general intake line or our web form, th
unit supervisor is alerted, and will make a quick
assessment as to whether there should be any
immediate action taken.

While most individuals who report workplace

sexual-harassment cases to the commission come to u
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after they have left their place of employment,
there are certain situations in which the unit may
be able to intervene early and quickly to
de-escalate a situation or to prevent retaliation.

In some circumstances, the unit has been able
to intervene immediately to ensure that evidence is
preserved, either through surveillance video footag
or documentary evidence, or, to obtain an immediate
transfer of a victim of harassment to ensure the
victim is not interacting with the alleged harasser

Not all circumstances warrant immediate
intervention, so, for most cases, attorneys in the
unit will meet with the complainant within several
weeks after the initial call or e-mail, unless ther
is an urgent need to bring them in earlier, for
example, where a statute of limitations may be
running.

The unit's attorneys primarily focus on
workers in low-wage industries. And while the
commission has cases of workplace sexual harassment
spanning all industries, in both high-paying and
low-wage work, the unit has identified the private
security and building-management industry and the
hospital industry, particularly the restaurant

industry, where -- which represent a
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disproportionate amount of the unit's cases.

Those industries highlight the
vulnerabilities of workers who experience harassmen
in isolated and disconnected workplaces, and the
lack of a clear or centralized management or
reporting structure.

The gender-based harassment unit also reports
that, while most of the victims of cases at the
commission are women, they're seeing a significant
number of men who are now reporting sexual
harassment.

The vast majority of the alleged sexual
harassers, although not all, are men, including in
the cases in which men are the victim.

While the unit's work is focused on
investigating and prosecuting workplace
sexual-harassment claims, other attorneys in the
agency's law enforcement bureau also handle
sexual-harassment cases.

There are simply too many for the unit to
handle alone.

The commission's caseload of workplace
gender-discrimination cases that include a
harassment claim doubled in a single year after

Tarana Burke's #MeToo movement relaunched in late
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2017, from 56 in 2017, to 115 in 2018.

And | note that this number is slightly
higher than the number | reported in February,
because it didn't account for some very late 2018
filings.

For the first four months of 2019, the
commission filed an additional 42 complaints of
workplace gender discrimination that included a
harassment claim.

And as of April 30, 2019, the commission is
investigating 207 total cases. That includes
13 matters in a pre-complaint posture, in which the
commission is seeking to resolve matters before a
complaint is filed.

| also want to highlight a significant recent
development since the hearing in February.

In March of this year, the State Supreme
Court, in Automatic Meter Reading Corporation versu
The NYC Commission on Human Rights, upheld the 2015
commission decision and order in a workplace
sexual-harassment case.

The commissioner's decision and order was
issued in late 2015 before the #MeToo reawakening,
which demonstrates the leadership and the commitmen

of the commission to recognize the seriousness of
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these claims.

The commission ordered the highest-ever civil
penalty in commission history, the only time we've
ordered this amount, and the highest available unde
the City Human Rights Law, at $250,000, for willful
wanton, or malicious conduct; in addition to over
$420,00 in total damages to the complainant,
including back pay, front pay, interest, and $200,0
in emotional-distress damages.

The case involved a business owner who
sexually harassed a female employee over a
three-year period, repeatedly engaging in unwanted
touching, regularly using lewd and
sexually-inappropriate language to and about her,
and posting a sexually-explicit cartoon in the
workplace identified as the complainant.

The State Supreme Court's decision in March,
upholding the commission's order, is significant, i
that it had -- it upheld one of the highest damages
awards and the highest civil penalty in commission
history in a sexual-harassment case, reaffirming
that sexual harassment causes real emotional and
mental trauma, and devastating economic
consequences, to those who experience it.

It also affirmed the commission's finding
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that the complainant was constructively discharged

from her employment; meaning, that the sexual
harassment made the workplace so unbearable, that
she had no other option but to leave.
The State Supreme -- the State Court decision
further reinforces that administrative agencies
tasked with enforcing local anti-discrimination law S
are entitled to deference in their decision-making,
and it sets a precedent for the issuance of the hig h
penalties and damages where the evidence supports
it.
My last update is that, on April 1, the
commission launched its online, interactive, and
free anti-sexual-harassment training. The training
can be used to meet both the new City- and
State-mandated annual anti-sexual-harassment
training requirement.
It is fully accessible to people with hearing
and vision disabilities and mobility disabilities.
It is available in Spanish, with nine additional
languages on its way, and it is optimized for smart
use -- for smartphone use as well.
The training uses a story-based learning
model; features scenarios drawn from real cases, an d

highlights the ways in which sexual harassment
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commonly intersects with other protected categories
including race, immigration status, national origin
religion, sexual orientation, gender identity, and
pregnancy and lactation.

It educates the user on the complainant -- on
the commission's encompassing definition of
"gender,” which includes gender identity and gender
expression, and of its broad and protective
sexual-harassment standard.

It also provides tools and strategies for
bystanders to disrupt patterns of sexual harassment

The training was developed with, and
incorporates feedback, from over two dozen external
stakeholders, including some of the stakeholders an
advocates in this room today.

Several government partners from our sister
agencies on the state level, and several dozen
internal city-agency administration partners,
representing interests and expertise across city
government.

The training includes content that fulfills
both the State and City requirements for
anti-sexual-harassment training, and can be used by
employers both within the city and outside the city

across the state, to meet the training requirement.
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And, as of May 23, earlier this week, the
training has now been completed over 25,000 times
since we launched a month and a half ago.

That's an undercount, because it does not
reflect how many people view the training together
at once, because multiple people or entire
workforces can watch and participate in the trainin
together. And that would only account for one
completion.

We are grateful to be here today for the
second hearing on workplace sexual harassment
convened by the New York State Assembly and the
Senate this year.

To the women, men, and non-binary people who
have organized, spoken out, and demanded action,
accountability, and system change, we, as
government, are in your debt.

Thank you.

ASSEMBLYMAN CRESPO: Thank you,
Deputy Commissioners, for your presentation, and fo
agreeing to do this jointly. It's an interesting
approach you both have.

Let me try this.

For the City of New York, you -- for the last

10 years, you have applied a different standard.
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You do not apply (indiscernible) gives a -- more

opportunities for cases to be considered, heard, or
determinations to be made.
I'm curious, in those 10 years, has there --
has the sky fallen on the employer community?
Has -- have you seen a detrimental impact to
the city's economy because of this policy?
D.C. DANA SUSSMAN: Well, I'm no economist,
but I will say that, we understand our standard in a
way -- we've heard that most employers or most
employees expect workplace conduct to align with th e
standard that the City law sets out; that people ar e
typically surprised that other standards across the
country and the state standard is what it is,
because | think expectations of workplace conduct i n
2019, or at least for the past few decades, have
comported more closely with the being treated less
well because of your gender standard than the
"severe/pervasive" standard.
So | think what's interesting is that, it
seems like the law needs to catch up to what the
current expectations of conduct are in the
workplace.
So | -- and | can say, | have not seen the

sky fall, but, again, I'm no economist. | wouldn't
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be able to reflect on -- on the impact to the

New York City economy, but it's not something I've
seen.
ASSEMBLYMAN CRESPO: And with the increase in
case, you mentioned also in your testimony, that
there's been an increase in reports.
Have you -- has the city council been helpful
in increasing your budget significantly in order to
address these issues?
D.C. DANA SUSSMAN: We are always in constant
communication with the council, with the
administration, about resources, and about how we
can be flexible and responsive to the need, which i S
one of the reasons why | think our -- the
gender-based harassment unit is particularly
important, because we can get cases, particularly
urgent ones, where someone may be in the situation
and needs an immediate transfer or needs to
negotiate a way out, they can come to us quickly.
So we're trying to be -- the litigation and
administrative process is long, we recognize that,
and not everyone is situated to go through that ful
process.
So, we try to work with the resources we have

to provide the appropriate response.
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ASSEMBLYMAN CRESPO: And then, speaking of
litigation, so if someone files a complaint with --

a City employee files a complaint with your agency,
do they have the option to also go to court?

D.C. DANA SUSSMAN: You can come to the
commission at a certain point in the process, befor
we issue a decision, a determination, whether it's
probable cause or no probable cause, you can remove
your case from our agency and take it to court.

After it crosses a threshold into a
determination at the City level, you've,
essentially, chosen your venue, and you would not b
able to go to court.

But you preserve your right with respect to
federal claims, if you file with the City
commission, it's cross-filed with the EEOC. So tha
preserves your federal claims as well.

And you could, again, remove your complaint
from our agency and choose to go court at a certain
point in the process.

But if you sort of choose to proceed to
completion, then the venue has been chosen, and tha
would be the commission.

ASSEMBLYMAN CRESPO: Then, for the State, so,

first of all, I've got to preface whatever | ask
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with this:

| appreciate the work you all do. And I'm
sure that everyone in your agency is fully committe d
to doing the best they can with limited resources.

And I'm sure your experience had -- we do in
the Legislature, I'm sure you have the same
challenge, given, particularly, the increase in
caseloads that you've seen.

I'm very bad at math, but, 6,000 cases, and
you have 63 officers --

OFF-CAMERA SPEAKER: (Inaudible.)

ASSEMBLYMAN CRESPO: Investigators?

D.C. MELISSA FRANCO: Investigators, yes.

ASSEMBLYMAN CRESPO: So, 164 full-time, but
63 investigators; so, 95 cases each, more or less?

Is that --

D.C. GINA MARTINEZ: It depends.

We have an office that is completely
dedicated to sexual harassment. It's the office of
sexual-harassment issues.

If you want to do an average, | would say the
regional offices around the state --

We also have an office dedicated to housing
discrimination, so that's a totally different

office.
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-- if I think of the numbers, | would say

there's probably -- taking out housing, | would say
50 to 60 cases. It fluctuates.
ASSEMBLYMAN CRESPO: So it's -- but it's fair
to say that the investigators have their fair share
of work?
D.C. GINA MARTINEZ: A heavy caseload,
absolutely, yes.
ASSEMBLYMAN CRESPO: And, anecdotally, do you
hear them often, maybe, express a sentiment that,
somebody got away with one; that they just -- you
know, there was something wrong, but, they just
could not meet the standard, they just couldn't
prove it?
Do you hear that?
D.C. GINA MARTINEZ: | haven't heard that.
It's hard to say "somebody got away with
one."
We construe our law with a liberal
interpretation.
| wouldn't be able to say, | mean --
ASSEMBLYMAN CRESPO: | know it's a tough one.
D.C. GINA MARTINEZ: --itis (indiscernible
cross-talking) --

ASSEMBLYMAN CRESPO: I'm not trying to put
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you on the spot.

D.C. GINA MARTINEZ: -- (indiscernible)

tough --
(Indiscernible cross-talking.)

ASSEMBLYMAN CRESPO: The reason -- | guess
what I'm really trying to get at is this:

We know the City has done away with this
"severe and pervasive" standard, and it has created
a better road map for cases to be brought forward
and/or investigated and/or, you know, decisions to
have been made.

We seem to keep hearing that we are applying
a standard that makes it too difficult, often cases :
to find justice.

And, | -- | mean, and that's a policy
decision that | guess we would have to make.

But, how do you feel, do you -- would you
welcome a -- the City standard at the state level?

D.C. GINA MARTINEZ: Well, | -- I -- I'd have
to say that, you know, we enforce the laws as
currently written.

If you believe that, you know, a change to
the law should be made, we'd certainly enforce it,
as you feel the need to strengthen it.

| do want to point out, for our cases, for
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sexual-harassment cases in particular, we have a
probable-cause rate of about 25 percent. That's --
that's a pretty high rate, that's a good rate, and
that's above the average for all cases.

So, we -- we -- going back to your prior
guestion, there's not too many of those that got
away.

And in terms of filing, you know, we have a
pretty easy process, as Deputy Commissioner Franco
stated earlier in her testimony.

People can come to our -- any of our regional
offices and file anywhere in the state. And they
can file, you know, via mail, e-mail. They can cal
us and we will send them a complaint form, and we
will route it to the appropriate office.

And like | said, we take this very seriously.
We have an entire office that's dedicated to this
issue.

ASSEMBLYMAN CRESPO: | don't doubt that.

| mean, if it was completely up to me, I'd
give you more resources so you can do even more.

D.C. GINA MARTINEZ: And | would welcome that
with open arms.

ASSEMBLYMAN CRESPO: But -- so, and one last

thing, so | asked this question of the City as well
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But, again, if somebody files -- if an employee

outside the city of New York files a complaint with
your office, do they have the option to go to court ?
D.C. MELISSA FRANCO: They do have the option
to go to court. We -- they can remove it to state
court even after a determination is made of probabl e
cause.
ASSEMBLYMAN CRESPO: Even after the
determination is made?
D.C. MELISSA FRANCO: Yes.
D.C. GINA MARTINEZ: And they can also file a
claim within three years of the alleged act of
discrimination.
So they have one year to file with us, and
three years to file in state court.
ASSEMBLYMAN CRESPO: How many applications do
you get of someone who is past that one-year
deadline and has to be turn down, turned away?
D.C. GINA MARTINEZ: | don't readily have
those numbers available, but | -- if you'd like, |
can find those out --
ASSEMBLYMAN CRESPO: I'm curious to know.
D.C. GINA MARTINEZ: -- and forward them to
you.

ASSEMBLYMAN CRESPO: And in that process, do




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

43
you notify, do you explain, to the person who

brought the complaint about their options to go to
court, and the timeline of when and how they should
proceed with that?
D.C. GINA MARTINEZ: Absolutely.
ASSEMBLYMAN CRESPO: Thank you.
SENATOR BIAGGI: | just want to acknowledge
that we've been joined by Senator Jamaal Bailey.
And we will hear now from Senator Salazar.
SENATOR SALAZAR: Thank you.
Thank you all for your testimony.
My -- | have a few questions for Dana.
First, | want to ask about, you mentioned
that the gender-based harassment unit's budget is
$300,000, and that there have been 207 cases, that
are both gender-based harassment and -- or, that ar e
gender-based harassment.
Is this enough, in your opinion -- and
| realize you said you're not an economist -- in
your opinion, or your experience, do you think that
this is adequate funding to handle that many cases?
D.C. DANA SUSSMAN: Well, like | said, the --
you know, the unit has folks that are dedicated to
these cases. But, because there are quite a number

of them, and they are challenging cases to work on
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and to collect the evidence around, attorneys in ou
general, sort of, pool of investigating attorneys
handle these cases as well.

So it's not -- it's -- the unit is very
useful, especially when there's a quick response
that's needed.

But we also have attorneys who take on all
sorts of cases; also take on gender-based harassmen
cases as well.

SENATOR SALAZAR: Excellent.

And then, also, regarding, you mentioned in
your testimony, that when the unit supervisor is
alerted to a claim, they'll make a quick assessment
as to whether there should be any immediate action
taken.

Could you possibly elaborate on what that
assessment -- what is factored in in that
assessment?

D.C. DANA SUSSMAN: Sure.

So our typical process is that, someone will
either send in -- complete our form on our website,
or will call our info line, and, either way, it get
routed to our gender-based harassment unit
supervisor.

They will then look at the report, and will
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often speak with the potential complainant directly

And in the cases that they've highlighted for
me, they are -- there are situations in which
someone was actually harassed on the job interview;
was misgendered repeatedly, was harassed based on
gender identity and stereotyping.

And the unit was able to intervene quickly,
to ensure that the person was not discriminated
against in getting the job. And then once on the
job, would be, you know, not misgendered, not
harassed, not work with the person who interviewed
them.

So that was a unique situation in which the
person really was adamant about not filing a
complaint; wanted the job, didn't want to create a
huge fuss, but wanted to be treated with dignity an d
respect, and not misgendered.

So -- so that's a unique situation.

But there have been others, where, it's --
video surveillance was captured pretty quickly.

They would send out sort of a non-spoilation letter ,
a preservation request, to say, We're initiating an

investigation. You must preserve this evidence and

deliver it to us;

Or, in other circumstances of immediate
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transfer to a different location;

Or, a schedule change to avoid interaction
with the harasser.

So we can't -- you know, we have limited
ability to sort of prosecute cases without a
complaint filed. But what we can do is help, sort
of, navigate some of those complicated issues befor
someone initiates the whole process.

SENATOR SALAZAR: And this is somewhat
related to my last question.

You also mentioned that, in the matters that
the commission is investigating, this includes
some -- in pre-complaint posture, where the
commission is seeking to resolve them before a
complaint is filed.

Could you maybe elaborate on what the
motivation has been, or might be, to resolve before
a complaint is filed?

Maybe this is obvious, but is -- is it just
for efficiency? Is it to minimize the process that
both parties have to go through?

D.C. DANA SUSSMAN: | think it's -- some of
those things.

| think there are people who call us, who

say, This is happening. | don't want to file a
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complaint.

So there are a few options.

We can initiate our own investigation.

There have been a few instances, that I'm
aware of, where it's a restaurant. There's just
pervasive hostile work environment for every -- you
know, for many people. And we'd get reports of
that.

And so we'll initiate sort of a pre-complaint
intervention. We'll alert the respondent that we'r
investigating.

And some respondents, before they're actually
respondents, will come to the table and say, Okay,
we know there's a problem. We want to fix it. How
can we work with you?

So we've negotiated mandated training, policy
development, and then ongoing monitoring, so that
they have to report back to the commission on the
steps that they've taken.

And if they don't, we can file a complaint;

Or, if we are notified that they're not
complying, we can file a complaint.

So it's a mix of efficiencies, what the
people coming forward want.

And -- and if a respondent is willing to come
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to the table pretty early on, then we don't need to

go through, like, sort of extended investigation an d
litigation.
ASSEMBLYMAN CRESPO: Before | go to
Assemblywoman Simotas, | want to acknowledge we've
been joined by Assemblywoman Latrice Walker, the
Chair of the Assembly Task Force on Women's Issues.
We have -- we'll be rotating back and forth
on the questions.
Assemblywoman Simotas.
ASSEMBLYWOMAN SIMOTAS: Thank you.
I'm sure we all can appreciate how difficult
it is to come to terms when somebody is being
sexually harassed in the workplace.
My question is for DHR.
Do you believe that one year is enough to --
time to bring an action with your agency?
D.C. MELISSA FRANCO: If you're -- | believe
you're talking about the statute of limitations.
ASSEMBLYWOMAN SIMOTAS: Yes.
D.C. MELISSA FRANCO: May | begin by saying
that, when we do our education and outreach, one of
the first things that we do is, we make potential - -
we make individuals aware in the public that it is a

one-year from the last date of discrimination.
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As to any changes in the statute of

limitations, of course it's up to you; and if you
changed it, we would abide by it.
However, in the administrative process, you
know, the idea is that a complaint be addressed and
adjudicated within a quicker manner than it would b e
in court.
So we have found that, if withesses come
closer in time to the last identified act, their
memories are better, the documents haven't been
destroyed, the respondents haven't gone out of
business.
So there is -- that's what we have seen.
However, if you choose to change the statute
of limitations, we welcome it, and we will abide by
it.
ASSEMBLYWOMAN SIMOTAS: | have another
guestion, follow-up to that.
You know, normally, you would think that, if
somebody is going through an administrative process :
they might not need an attorney, or they can maybe
file the complaint themselves.
If you're going to go through the court
system, oftentimes people feel intimidated, and the y

believe that they need -- they need attorneys.
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If they decide to go through the

administrative process with DHR, do you think we
should toll the statute of limitations, that they
can then file claims in state court, to actually
give them an opportunity to really have their
grievances heard?
D.C. MELISSA FRANCO: Should we toll the
stat -- let me make sure | understand it.
Would you mind repeating that?
ASSEMBLYWOMAN SIMOTAS: Yes.
Should we -- if somebody decides to go
through the administrative process with DHR, should
the time frame that it takes to go through that
process be looped on to the amount of time they can
file a claim in state court?
In other words, if it takes 180 days,
ideally, or if it takes two years, because
sometimes, you know, as we know from the testimony
that you submitted, it takes longer, should their
time not run out to actually go to state court and
file a claim if they're actually able to secure an
attorney?
D.C. GINA MARTINEZ: That's a tough one.
They have three years to go to court. That's

a good amount of time.
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| think -- | think it's an issue of, you have

to pick your forum.

But, again, the way the law is currently
written, they have a year for us, and they have
three years to go to court.

The way it is currently written, we enforce

If changes are to be made, then we will -- we
will enforce them.

ASSEMBLYWOMAN SIMOTAS: Thank you.

SENATOR BIAGGI: Senator Gounardes.

SENATOR GOUNARDES: Thank you very much.

| have --

SENATOR BIAGGI: Excuse me, I'm so sorry.
Pardon my interruption.

We have been joined by Senator James Skoufis,
my other co-chair.

Sorry, Senator Gounardes.

SENATOR GOUNARDES: Okay. Anything for
Senator Skoufis.

[Laughter.]

SENATOR GOUNARDES: Thank you very much for
your testimony this morning.

| want to start with some questions for DHR.

You said that, of all the cases you received,
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that you invest -- you received, and then you close
out, 25 percent of them in sexual-harassment cases,
complaints filed, had probable cause to move on to
hearing. Is that right?

D.C. GINA MARTINEZ: Correct.

SENATOR GOUNARDES: The non-sexual harassment
cases, what's the percentage of cases that you've
investigated that result in the probable cause --

D.C. GINA MARTINEZ: For the past -- since
2016, they have been hovering around 10 to 12
percent.

SENATOR GOUNARDES: So the sexual-harassment
complaints have a higher rate of probable-cause
findings?

D.C. GINA MARTINEZ: Correct.

SENATOR GOUNARDES: Okay. Thank you.

What is the -- after a cause of probable --
after a finding of probable cause is made, what's
the time window for a hearing in which a complainan
gets the hearing at that point?

D.C. GINA MARTINEZ: Okay.

SENATOR GOUNARDES: Can you walk us through
that?

D.C. GINA MARTINEZ: Absolutely.

SENATOR GOUNARDES: Average time?
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D.C. MELISSA FRANCO: So -- just so you know
the process:

In all cases but for housing cases, once
there is a determination of probable cause, again,
all cases but housing cases will be scheduled for a
prehearing settlement conference.

During that time, the complainant, if they
have a private attorney, they will be on there. If
not, a division attorney is assigned.

An administrative law judge is on the call.
She run -- she or he runs the call, as well as the
respondent and the respondent's attorney.

That usually is scheduled about four weeks
after a probable-cause determination.

If there is a settlement, the case will come
off the calendar, and the attorneys will reduce it
into writing.

And once the parties sign off on it, the
division attorney will send it to the administrativ
law judge, who will review it, okay it, and then
it's sent to the commissioner to sign off on an
order.

However, if there isn't a settlement, the
case will then be scheduled for a public hearing,

and that's, usually, anywhere between two to
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three months after the prehearing settlement
conference.
SENATOR GOUNARDES: And in those cases, if it
gets to the hearing, is the preliminary finding of
probable cause given any additional weight to the -
to the judge, or is it a -- is it basically like
starting from scratch again, to (indiscernible
cross-talking --)
D.C. MELISSA FRANCO: It's a de novo hearing.
SENATOR GOUNARDES: It's a de novo hearing?
D.C. MELISSA FRANCO: Yes.
SENATOR GOUNARDES: So it's kind of like
another bite at the apple, you know, to kind of hav
a fresh start, for both the complainant and the
alleged harasser?
D.C. MELISSA FRANCO: They put on their
evidence anew, yes.
SENATOR GOUNARDES: Okay.
In what percentage of cases that you receive,
that you make a determination on, can you kind of
walk us through how many of the cases you're able t
make a probable-cause determination on without doin
any additional fact finding?
In other words, how many cases do you just

get a complaint, you talk to the alleged harasser,
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give the complainant a chance to rebut, and then

make a closing?

Or, how much time -- in what cases do you
actually go beyond the back-and-forth, to come to a
conclusion?

D.C. GINA MARTINEZ: So Il can't give you an
actual number for that.

There are cases where they're pretty
straightforward and we can just move forward pretty
quickly.

However, each investigation is obviously done
on a case-by-case basis. All of the cases are
fact-specific.

And our investigations are done using tools
at the discretion of the regional director.

So some cases require one- and two-party
conferences; some don't.

Some cases require additional requests for
information; some don't.

Site visits as well.

| don't have exact numbers for which ones
kind of go through the process because, they're so
good, that we have that, you know, piece of
evidence, where the alleged harasser is saying, you

know, X, Y, Z, and we're good to go within, you
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know, two or three weeks.
SENATOR GOUNARDES: Got you.
Okay, thank you.
And | guess this question is -- sorry, one
more question for DHR, and then a question for both
You said that you have a 62 percent increase
in the number of complaints that have been received ?
D.C. GINA MARTINEZ: 62 percent increase in
sexual-harassment filings since 2016. So that's,
from 2016 to 2018, the filings for sexual-harassmen t
complaints have increased by 62 percent.
Correct.
SENATOR GOUNARDES: Has your budget increased
by any reasonable amount in that time window as wel I
to process those?
| know there was a similar question raised on
the Assembly side about more resources.
But if you have -- that seems like a pretty
dramatic increase.
D.C. GINA MARTINEZ: It definitely is a
pretty dramatic --
SENATOR GOUNARDES: Have you received any
additional support -- budgetary support to kind of
help accommodate?

D.C. GINA MARTINEZ: I'd have to speak to my
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finance director about that.

SENATOR GOUNARDES: Okay. Thank you.

| guess for both DHR and the city commission,
what -- are the investigators that you have, are
they trained in, you know, kind of, dealing with
trauma victims, when they are interviewing and
taking complaints, and interviewing complainants,
about these cases?

D.C. DANA SUSSMAN: So we've have partnered
with the Mayor's office to end gender-based
discrim -- gender-based violence -- domestic and
gender-based violence, to train our staff. They
provide a pretty comprehensive victim-centered and
trauma-informed training to City employees.

And so we partner with them to get our staff
trained.

| think the next upcoming training is this
summer.

And one of the benefits of having the
gender-based harassment unit, is we have individual
who are regularly working with people who are comin
out of or are currently in very stressful,
emotionally-charged, and, in many cases, devastatin
situations.

And so they are particularly well positioned
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to handle those cases.

D.C. GINA MARTINEZ: All of our investigators
are trained thoroughly in conducting confidential
investigations.

And our regional director has been trained
specifically in conducting sexual-harassment
investigations, so she does train her staff.

SENATOR GOUNARDES: When we held our last
hearing in February, we heard from a different
agency, JCOPE, in which they said that it's, you
know, common for them to ask complainants about
their prior sexual history at the invest -- at the
complaint state, as a potential rebuttal for
defenses raised later on.

Is that a practice that either of your
agencies engage in when you are taking complaints o r
doing preliminary investigations or interviews.

D.C. DANA SUSSMAN: | am not aware of that
practice.

D.C. GINA MARTINEZ: | am not aware of that
practice either.

SENATOR GOUNARDES: Thank you.

ASSEMBLYMAN CRESPO: We've also been joined
by Assemblywoman Linda Rosenthal.

For the next question,
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Assemblywoman Rebecca Seawright.

ASSEMBLYWOMAN SEAWRIGHT: That you for your
testimony.
| replaced a legislator that was a harasser.
And as a young staff member, | was sexually
harassed by a state legislator.
| have a question.
Do you have recommendations for legislation
that would assist you in your enforcement actions?
D.C. DANA SUSSMAN: | -- from the City's
position, we are -- you know, we are in the process
of implementing a package of bills from last year,
including the extension of the statute of
limitations for gender-based harassment claims, fro m
one year, to three years.
And so | think the work that we're doing to
implement that bill package has been informative,
and | think we're seeing the benefits of those new
laws, and increased awareness around the commission ,
through that bill package.
So, | don't have any specific recommendations
to share, other than to share the experience that
we've had at the city level.
D.C. MELISSA FRANCO: | would say, as to DHR,

you know, we're neutral, we're impartial, and we're
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an enforcement agency. We're not an advisory

agency.
However you decide as legislators to change
the law, we will definitely enforce it.
ASSEMBLYWOMAN SEAWRIGHT: Thank you.
SENATOR BIAGGI: Senator Liu?
SENATOR LIU: Thank you, Madam Chair.
| -- | appreciate these wonderful individuals
for attending our hearing and answering questions.
You know when -- when your superiors put you
in this position, it's potentially unpleasant.
And so let me ask you not to take anything
personally. Okay?
But I'm listening to this back-and-forth.
I'm listening to the testimony from the State
Division of Human Rights.
And | will say that | really appreciate the
City's Division of Human Rights testimony.
But the testimony that the State is giving
here, it's all about how proud you are, how happy
you are about the work that you do, how efficient
you do things.
It's as if there are no problems whatsoever.
And then you answer the questions from my

fellow legislators here. They're asking you
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specific things, and sometimes you just sound
defensive.

So my -- and your testimony, towards the end,
at least I'm kind of happy that you at least say,
your -- "the division is also committed to ending
sexual harassment and other forms of discrimination
via outreach and education.”

So, are you committed to enforcing the law as
it currently is written, or are you truly enfor --
are you truly committed to ending sexual harassment
and other forms of discrimination?

See, the City's testimony specifically says

that they think the law should be changed, and cite S

a specific example, such has, "correcting the
decades of case law establishing unnecessarily high ,
severe, or pervasive standard, and explicitly
rejecting the Faragher-Ellerth affirmative defense.

They give examples of how the City thinks
they should -- the state law should change.

You don't cite any examples. You just talk
about how well the division has been doing.

Even though it is clearly a new day, the laws
haven't changed very much.

We haven't had a hearing until our co-chairs

here put together something a few months ago.
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And it's like the division of -- the State
Division of Human Rights is, like, everything is
fine and dandy.

Am | mischaracterizing you?

| certainly hope | am.

Maybe you can clarify some of your testimony
and the responses that you've given to questions
from these legislators?

Or maybe | can be specific.

Is there one law, or, maybe one of our
proposed bills, about a dozen proposed bills, that
the State Division of Human Rights would like to se
enacted?

D.C. MELISSA FRANCO: Well, | would say,
| don't take it personal.

SENATOR LIU: Okay.

D.C. MELISSA FRANCO: That is --

SENATOR LIU: Good. Anditis --

D.C. MELISSA FRANCO: --thatis -- we'll
start from there.

SENATOR LIU: -- not meant personally.

D.C. MELISSA FRANCO: Right, we'll start from
there.

But, again, if we're to remain neutral, and

enforce the laws as we are, if any opinion that we
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gave would be inappropriate, right, because it take
away from that.

So, again, while you would like us to say any
recommendations I'd have to stand by, in order to
remain neutral, we can't.

SENATOR LIU: Well, you know what? I've
heard much testimony from police commissioners, fro
commissioners of other agencies, that are sworn to
uphold the laws as it -- laws as they currently are
but have no hesitation to suggest changes or
improvements to current law.

And if you truly are committed to ending
sexual harassment and other forms of discrimination
as per your testimony, there's got to be some kind
of change.

| mean -- either everything is fine and
dandy, or there's got to be some kind change that
you think would make sense.

So once again, the question is: Is there at
least one of these bills that you think would make

sense?

We've had -- we've got about a dozen bills on

the docket. Is there at least one that make sense?
The City cites four specific areas.

| have named two of the four specific areas
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that they've mentioned.

Is there one?

Are you -- even in response to
Chairman Crespo's question about pervas -- pervas -
"severe and pervasive," you kind of said that, oh,
it's not really -- to me, it sounded like you didn’
think it was necessary for the State to adopt that
kind of standard.

D.C. MELISSA FRANCO: Well, it's definitely
not our position, and | hope you don't take this
personally, but I'm going to stand by my answer.

It is my belief that if any recommendation on
potential changes to the law, or pending
legislation, would be inappropriate.

D.C. GINA MARTINEZ: Can | -- I'm sorry.

SENATOR LIU: (Nods head) Yeah.

D.C. GINA MARTINEZ: Can | just add,
without -- again, | have to agree, and say, again,
what Deputy Commissioner Franco says, we can't say
anything specific. We enforce the law; we don't
make the law.

But | also want to respond to the assertion
that we think everything is fine and dandy.

We don't.

We enforce the oldest human rights law in the
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country, and we aggressively enforce it. But we

know that discrimination exists, and that an
aggressive approach is required.

And it has taken a long time for us to get
here.

And we want to work with all of you to
strengthen the protections that exist, and that's
why we're here.

But it's a multi-prong approach that we need.
There's a culture shift going on right now.

But -- but we're -- we're getting there, but
we're not there.

And that just doesn't go for sexual
harassment.

You know, the discrimination, in and of
itself, is still existing.

Black people are still getting fired from
jobs. People on public assistance are still losing
their homes. People in wheelchairs still can't get
into restaurants.

We don't think that things are fine and dandy
by any stretch of the imagination.

SENATOR LIU: Those forms of discrimination
are -- are terrible --

D.C. GINA MARTINEZ: Absolutely.
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SENATOR LIU: -- and you should continue the

enforcement actions against those kinds of
discrimination.

But there is a heightened awareness of sexual
harassment.

D.C. GINA MARTINEZ: Yes.

SENATOR LIU: And you can't be doing the same
things as usual. It's not business as usual. You
have to change some of the approaches.

And working with the legislative body,
| think is fine.

Maybe, as deputy commissioners, | will allow
this. Maybe as deputy commissioners you're not
empowered to go beyond this testimony.

But | would encourage you to go back to your
commissioner, and send us some kind of feedback as
to:

Do you absolutely oppose all the bills that
we've proposed?

Or might there be one, two, perhaps a few
bills, that you think would make sense and would
help you do your job better?

The mission that you specifically cite in
your testimony, of ending -- of your commitment to

"ending sexual harassment and other forms
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discrimination via outreach and education.”

D.C. GINA MARTINEZ: Noted. Thank you. We
will.

SENATOR LIU: Thank you.

ASSEMBLYMAN CRESPO: | want to acknowledge
we've been joined by Assemblyman Harvey Epstein,
who's off to the side beyond the column where |
can't see him.

[Laughter.]

ASSEMBLYMAN CRESPO: But he's there, he's
there.

Assemblymember Quart.

ASSEMBLYMAN QUART: Good morning.

My questions are for Ms. Franco.

In your comments to Senator Liu's questions,
you said it is your job or your agency's job to
enforce the law, not write the law.

So let me ask you a couple questions about
enforcement.

If you can turn to page 3 of your testimony,
you talked about 172-day time period.

That's about a six-month time period, from a
complaint being registered, to a final
determination.

Is that correct?
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D.C. MELISSA FRANCO: I'm Franco, and it was
my testimony.

Yes, it's about six months.

ASSEMBLYMAN QUART: About six months.

Where in that timeline, generally, is the
probable-cause determination?

D.C. GINA MARTINEZ: At about the end of it,
that's it's when -- the determination is made, the
172 days.

ASSEMBLYMAN QUART: So somewhere, month five,
month six, is that fair to say?

D.C. GINA MARTINEZ: Yes.

ASSEMBLYMAN QUART: What happens to the
complainant for the first five months while he or
she waits for adjudication?

D.C. GINA MARTINEZ: Well, we keep in touch
with the complainant, generally. They can contact
us. They know who's assigned to their case; the
investigator that's assigned to their case.

They can --

ASSEMBLYMAN QUART: You keep in touch with
the complainant?

That's -- let me ask it a different way.

D.C. GINA MARTINEZ: Okay.

ASSEMBLYMAN QUART: What regulations exist,
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what statutory -- what regulations exist under your
statutory mandate that allow you to prevent
irreparable harm from the complainant during that
five or six months while you wait to make -- while
you investigate, and then make a determination on
probable cause?
D.C. GINA MARTINEZ: The only statutory
protection that exists is the anti-retaliation
protection that we have --
ASSEMBLYMAN QUART: So there's no --
D.C. MELISSA FRANCO: -- where the respondent
is informed that, if they do retaliate against the
complainant for filing a complaint, an additional
action may be brought against them.
ASSEMBLYMAN QUART: So other than laws
against retaliate -- retaliatate (ph.) --
D.C. GINA MARTINEZ: Retaliation.
ASSEMBLYMAN QUART: -- retaliatory laws --
D.C. GINA MARTINEZ: Yes.
ASSEMBLYMAN QUART: -- statutes --
D.C. GINA MARTINEZ: Yes.
ASSEMBLYMAN QUART: -- do any regulations
exist that allow you, as an agency, to take
preventive action within that 150-day time period t

prevent that complainant from a worsening condition
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an exacerbation, of why they came to you in the
first place?

D.C. MELISSA FRANCO: Not that I'm aware of,
no.

ASSEMBLYMAN QUART: Do you think that would
be a welcomed area that we should legislate in, to
give you greater tools to prevent irreparable harm,
from someone who comes forth and complains, while
you investigate and make a determination on probabl
cause?

D.C. GINA MARTINEZ: That is something to be
considered.

ASSEMBLYMAN QUART: Thank you.

SENATOR BIAGGI: Before | hand the microphone
over to Senator Krueger, | just want to make one
comment about what Senator Liu had said.

You had made a comment about being neutral on
the cases.

But it is your job to not to be neutral on
the law.

In fact, as a former counsel and staffer in
Governor Cuomo's counsel's office, one of the thing
| did, in fact, when the legislators ended their
session and the bills came to our desk, was | calle

the agencies right away, and they weighed in on all
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of the bills.

And, in fact, as a non-subject-matter expert
on many of the bills, the agencies were my allies
and my strongest supporters on those topics.

And without them, the bills wouldn't have
been able to have been passed.

And so | would actually disagree that you
can't be neutral. In fact, | would implore you to
not to be neutral, because you can't fully
effectuate your roles.

And we, as the Legislature, need your
opinions because, if not you, then who; who should
we go to?

Senator Krueger?

SENATOR KRUEGER: Thank you, Senator.

Oh, | think this is working.

Thank you.

So it's -- mine is follow-up on a whole
series of the questions.

So given the problem we're hearing -- two
parts of a problem:

One: Some employers saying, well, there are
good policies now. There's no reason anyone ever
have to go sue, because they report to someone and

it gets taken care of.
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And then you have the reality that, because
we have the Faragher-Ellerth defense as a viable
employer stance regarding sexual harassment, if the
employee is just completely confused about what
harassment policy is, and where they're supposed to
go, and how they're supposed to report, that the
burden of proof falls on them, and they failed to
meet their responsibilities to report and complain
harassment.

So | want to ask the three of you: If you
were victims of sexual harassment, and you've
already answered that it's the person's
determination whether they go to courts or whether
they go to one of your agencies, if it was one of
you, would you go to your agency or would you go to
the courts?

D.C. DANA SUSSMAN: Well, it's hard to be
unbiased.

You know, | think that there -- there's
strengths to either -- or, there's reasons to choos
your venue.

| think what's important here, too, to
recognize is that, while the agencies enforce
their -- our own anti-discrimination laws, courts

are also interpreting these same laws.
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So while the state division is committed to
interpreting the law quite broadly and protectively
as is the commission, we have no say or influence
over state court judges or federal judges in how
they interpret the standards.

So these standards that you're debating today
will not just impact our work, or the state
division's work, but how judges interpret the laws.

And that's where we see the real stark case
law in which a City Human Rights Law claim survives
a motion to dismiss or a summary judgment, and a
State Human Rights Law claim does not, for the same
behavior, because one standard is so much -- is
higher than the other.

So | think that's an important thing to
recognize, that when you go to state court, you can
bring a City Human Rights Law claim, you can bring
State Human Rights Law claim, but you may not
prevail on your State Human Rights Law claim as it
currently is interpreted by case law because the
standard is quite different.

| think it's about -- it's all -- it's very
much about resources, and | think it's also very
much about -- about how public the process is.

At the city commission, there's no public
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filing. There is no online, you know, database

where you could search for someone's complaint.
That may happen some day, and, certainly, we
are subject to FOIL when the case is closed.
But, if you want to -- if -- when you file
with the commission, it's, essentially, a document
that you sign on that -- that an attorney drafts,
and it's served on the responding party.

So it's not -- you can make it public. It's
not as though anyone is prevented from making it
public. And the respondent will know. But itis
not, sort of, going to court and having it be in a
public forum in the same way.

So | think it's both about resources and it's
about how public you wish to be, and many other
factors.

But, I'll leave it at that.

SENATOR KRUEGER: Other lady?

D.C. MELISSA FRANCO: Sure -- you want to go
ahead? Go on.

D.C. GINA MARTINEZ: Well, | would file with
my agency, given the timing of the investigations,
how quickly they are investigated; and the

probable-cause rate at 25 percent; and the fact tha t

| know that my staff is very well equipped to handl e
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these cases, and trained.

| believe that my agency is the best to
handle my claim.

D.C. MELISSA FRANCO: For myself, speaking
from personal experience, | was the victim of
discrim -- of sexual harassment. | chose to file
with my employer first. Then | consulted with an
attorney, and took it from there.

SENATOR KRUEGER: So you're, all three, in a
situation also where you work for the agency that's
supposed to being overseeing these cases, but that
doesn't necessarily make you that different than
people I've heard from who work for -- who have
worked for the executive, agencies, or the
Legislature.

Or even, today, we had more exposures about
the Harvey Weinstein case, where you had people
working for very powerful people.

And we've already learned that you can't
necessarily do anything to protect them for five,
six months, even if you're taking the case.

| guess | don't understand why | wouldn't try
to go to a court to get resolution, rather than fac e
the problems inherent of going to an agency that is

overseen, or agencies that are overseen, by people
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who may be the ones committing the crimes.

So | -- again, | do -- | don't want to have
not multiple options for people.
But | think, particularly because of the
failure to eliminate the Faragher-Ellerth defense,
we are putting victims between a rock and hard
place, where one or the other decision might be the
right one or the wrong one at that moment, but they
can just get caught in -- what's that sci-fi movie
loop, where you just --
| don't -- I'm not good at sci-fi, so I'm
sorry | made the reference.
[Laughter.]
SENATOR KRUEGER: -- but you're just caught
in this loop.
OFF-CAMERA SPEAKER: Inception?
SENATOR KRUEGER: John Liu, do you --
OFF-CAMERA SPEAKER: I think you're right.
SENATOR LIU: "Liu." It's not "Loop."
SENATOR KRUEGER: -- that loop -- okay, no,
| wasn't attacking you, John Liu.
"Loop."
[Laughter.]
SENATOR KRUEGER: My colleagues, it's very

hard to work with them.
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[Laughter.]

SENATOR KRUEGER: Well, you get caughtin a

loop, and you've got time frames, and you're not
allowed to do both.

And so | really think this is a critical part
of our assignment as a legislator, to figure out an
make sure that we aren't leaving victims in
different scenarios where neither option is really
the right option, and they're left hanging out
there, and they, potentially, can lose all their
rights and protections, because we didn't make the
law clear enough about what path is the correct pat
to take to be protected, and to ensure that you hav
rights, and that you don't end up losing your job
when someone else was at fault.

So | think that's what I'm struggling to try
to get an understanding of today from you all.

Thank you.

ASSEMBLYMAN CRESPO: Assemblywoman Walker.

ASSEMBLYWOMAN WALKER: Thank you to our

Co-Chairs, and to the witnesses here today for your
testimony.

One of the -- | guess, one of the major
concerns that | have with respect to these issues

are regarding nondisclosure agreements.
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And | understand now that these are

instruments that are frowned upon.
And, you know, we hope, that when litigants
are coming to their settlement arrangements, that
they are instruments that are no longer being
utilized.
When parties are settling, do you have an
opportunity to review their settlement agreements i n
order to ensure that NDAs are not used either
affirmatively or in a -- or in a nondescript manner ?
D.C. DANA SUSSMAN: When cases are resolved
through the commission process and a conciliation
agreement is negotiated, that's an agreement betwee n
the complainant, the respondent, and commission.
There is no nondisclosure provision. It's against
the public interest.
The commission is not prevented from talking
about the case, the complainant or the respondent
are not prevented from talking about the case.
Parties can negotiate -- request to remove
their case from our office and negotiate their own
settlement.
And, currently, that could involve, from what
| understand, nondisclosure agreements in a sort of

private settlement posture.
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The commission still retains the ability to

continue the investigation of the workplace.

If we understand that this is not an isolated
situation, we can continue to work to ensure
training; monitoring; potentially, civil penalties.

We can reach out to see if there are other victims.

But if the parties -- if the two parties
specifically remove the case to negotiate their own
resolution, there may be an NDA in there.

But cases that are resolved through the
commission, there is no nondisclosure provisions in
those agreements.

D.C. GINA MARTINEZ: With the State, where
there is a settlement agreement done at the regiona
level, which is during the investigative stage, the
division is a party to that agreement, so we review
all the provisions. And the NDA is only a part or a
separate agreement at the -- if it's the
complainant's preference.

As with the city commission, if the
complainant and the respondent wish to enter into a
private agreement, we are not a party to that, and
that is a separate issue.

And we let them know that we cannot enforce

that.
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So if the respondent agrees to do something,

and then they fail to do it, we cannot enforce that

So with agreements where the case is settled
before a determination is made, you know, before th e
investigation is completed, yes, we make sure that
there are no NDAs in there, unless the complainant
wants it.

D.C. MELISSA FRANCO: It's the same for post
determination as well, it really is the
complainant's preference.

The assigned division attorney explains to
them the ramifications of having one in or not
having one in.

But, again, it is the complainant's
preference that dictates it.

ASSEMBLYWOMAN WALKER: So evenin -- even in
an instant, because | believe | read that if a
complainant does not have an attorney, then the
agency provides them an attorney? Is that --

D.C. MELISSA FRANCO: That is correct, and
that's after there is a post determination.

So for the settlement conferences, post
determination, as well as the hearing, an attorney
is assigned to the case.

ASSEMBLYWOMAN WALKER: So, ultimately, the
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attorney that's assigned has an ability to have a

conversation with the complainant about NDAs, or
encourage them or discourage them, or whatever; but ,
either way, they still have the ability to enter
into these types of agreements on behalf of a
complainant?
D.C. MELISSA FRANCO: Again, the attorneys
do -- when they do reach a settlement in principle,
and, let's say, and they reduce it to writing, we d o]
send the documents to the complainant. We go
through each -- all the terms of the settlement,
explain each term to them, including a potential
confidentiality agreement, and explain what would
happen if they agree to it, and what they don't if
they didn't agree to it.
ASSEMBLYWOMAN WALKER: Have there been
instances where perhaps someone agreed to a
nondisclosure agreement, and then came back again t o]
the agency, to say, you know, | made a mistake; or,
you know, | want to -- you know, | want say
something, | want to tell someone something?
Have you seen them sort of, you know, recant,
| guess, their feelings with respect to entering
into such an agreements?

D.C. MELISSA FRANCO: Not that | am aware of.
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D.C. GINA MARTINEZ: | have not been made

aware of any, any of those instances.

ASSEMBLYWOMAN WALKER: Do you believe that
we, as a state, should allow liqguidated damages if a
victim decides to speak about their experiences?

D.C. MELISSA FRANCO: I'm sorry, can you
repeat that one more time?

ASSEMBLYWOMAN WALKER: Do you believe, as a
state, that we should allow liquidated damages if a
victim decides to speak about their experiences wit h
re -- when there is an NDA agreement established?

D.C. MELISSA FRANCO: I've never had to deal
with that, so I'm thinking about it a second. I've
never had that issue brought to me.

So, if you could just give me a moment.

ASSEMBLYWOMAN WALKER: Perhaps because
there's an NDA?

[Laughter.]

D.C. MELISSA FRANCO: Not right now.

| mean, it's something to be considered, but,
| take no position on that.

ASSEMBLYWOMAN WALKER: Say that again?

D.C. MELISSA FRANCO: | said, it's something
to be considered, but, you know, having not thought

about that, | can't really, like, give an informed
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opinion about it, not knowing the pros and the cons
and having had time to think about it.

ASSEMBLYWOMAN WALKER: | guess it's just sort
in the era of, you know, time's up, and, you know,
and -- and encouraging individuals who have gone
through these experiences to -- to come out, and
utilize their story to help other people who are
going through them.

Or, in many instances, it's therapeutic just
for themselves, to be able to have a forum by which
they are able to engage about their experiences, no
just with the sexual assault or harassment that
they've gone through, but, also, as -- you know, to
speak about their experiences through the process,
even with your agencies.

So -- so it's just -- you know, | guess my
concern is, is that we are, as a state, sort of
allowing for, 1 don't know, the victimization of an
individual to be muted.

And so I'm just trying to figure out, like,
how, or what is it that we can do, in order to
encourage more individuals to come forward, as
opposed to saying, that there's this forum that's
available to you to adjudicate your claims, but onc

you go through the process, don't ever talk about
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this again.

And, | mean, it's something that happens in
families.

And | just don't think that it's something
that should -- it happens in church, it happens in
schools, it happens in communities.

And | just don't think that it's something
that we should be allowing, condoning, and, also, a S
in the case of the attorneys, really encouraging
someone in their professional lives and in their
careers to be supportive of.

So those are just my thoughts.

And, thank you.

SENATOR BIAGGI: Senator Carlucci.

SENATOR CARLUCCI: Thank you.

| want to thank the Co-Chairs, and thank you
Commissioner Sussman, and Commissioners Franco and
Martinez, for testifying here today.

And | share my colleagues' sentiment, and the
frustration, that we want to work together to pass
important legislation. And we're -- we're excited
about a package of legislation put forth by
Senator Biaggi, that we believe will truly make an
impact in helping and protect survivors.

And to that effort, I'll ask a few questions,
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just to see what guidance we could get.

You know, some of the alarming things that
stand out, of many, but one I'll focus in on, in
terms of statute of limitations, when we talk about
the "one year,"” and | know it was asked by some of
my colleagues this morning, what would be some of
the unforeseen consequences of extending the statut
of limitations?

And | know it was said that, as time passes,
memories become foggy, not as clear, and that's
understandable; or, that documents might not exist
anymore.

What I'm thinking about is where the memory
is clear three years later, or 12 -- 13 months
later, the documents still are intact, and we've
totally shut the door.

That concerns me, and | think it concerns
many members here today, and looking to extend that
statute of limitations.

Could you give us any type of guidance in
that direction, or things that we should be
concerned about?

D.C. GINA MARTINEZ: Well, if the statute of
limitations were to be extended, | think, assuming

we could actually find the respondent, and other
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witnesses, then more complaints would be filed.

Obviously, you know, you'd be opening the door to
additional complaints.

But I think, as Commissioner Franco said
before, the concern, and this is a concern in
litigation as well, is that, right, memories do go
stale; respondents go out of business, people die.

It's not that, you know, we're looking to
limit the amount of complaints that we get. That's
not the case at all, we're not doing that.

It's just that this is -- this is the amount
of time that we've been given.

But, by giving, you know, the additional
time, you're right, we would be getting more
complaints. The numbers wouldn't necessarily go up
with probable-cause rates. We would just be gettin g
more complaints.

But, again, | can't take a position on that.

But if you were to do that, we would
absolutely be open to more investigations.

SENATOR CARLUCCI: So I'm just trying to
understand that --

D.C. GINA MARTINEZ: Sure.

SENATOR CARLUCCI: -- some of the concerns

would be, yes, you would be dealing with a bigger
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caseload.

D.C. GINA MARTINEZ: Absolutely bigger
caseload.

SENATOR CARLUCCI: That --

D.C. GINA MARTINEZ: Resources.

SENATOR CARLUCCI: -- but any of these
issues, like, a business going out of business --

D.C. GINA MARTINEZ: Yes.

SENATOR CARLUCCI: -- or someone passing
away, | mean, that could happen at any time.

D.C. GINA MARTINEZ: At any time, yes.

But, then, how do we redress the complainant
when that happens --

SENATOR CARLUCCI: Well, how do you do it
now?

D.C. GINA MARTINEZ: --if the respondent
dies --

We can't, unfortunately.

So the three years doesn't --

SENATOR CARLUCCI: Just to give that
opportunity.

D.C. GINA MARTINEZ: -- sure, absolutely, the
person is able to file the complaint, at least.

But it's the same thing, right, with the

"one year," if --
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SENATOR CARLUCCI: You know --

D.C. GINA MARTINEZ: -- go ahead, please.

SENATOR CARLUCCI: -- well, | was just moving
on, unless you had any other --

D.C. GINA MARTINEZ: No, no, no. Please.

SENATOR CARLUCCI: When we talk about the
average determination, with 180 days, and -- or
172 days, and we've seen the increase in the past
year, has that number increased in the past year, o
has that been the standard for the past few years?

D.C. GINA MARTINEZ: I'm sorry, has what
number increased?

SENATOR CARLUCCI: You -- it says,
"Currently, 97 percent of claims investigated by DH
are completed and determinations are made within
180 days."

D.C. GINA MARTINEZ: Correct.

SENATOR CARLUCCI: And we know that, as was
stated earlier, since 2016 --

D.C. GINA MARTINEZ: Yes.

SENATOR CARLUCCI: -- the amount of
complaints have increased by over 60 percent.

D.C. GINA MARTINEZ: Yes.

SENATOR CARLUCCI: And so I'm just trying to

understand that -- has that completion time of
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180 days, has that increased since 2016, or has tha t

stayed about the same?

D.C. GINA MARTINEZ: No, the -- the 172 days
you're asking, has it increased?

| think that's been -- that's been pretty
steady. We've been holding -- we've been doing ver y
well with our investigation times --

SENATOR CARLUCCI: Okay.

D.C. GINA MARTINEZ: -- (indiscernible
cross-talking).

SENATOR CARLUCCI: And then, in there, "We
take into consideration that, if the investigator
finds no probable cause, or lack of jurisdiction,
that the complaint is dismissed."”

D.C. GINA MARTINEZ: Yes.

SENATOR CARLUCCI: And, obviously, that's
understandable.

Probable cause would take some time to
investigate, and 180 days sounds appropriate.

When we talk about lack of jurisdiction --

D.C. GINA MARTINEZ: Yes.

SENATOR CARLUCCI: -- how long does that,
usually, typically take?

D.C. GINA MARTINEZ: It depends on the

circumstances. It could take a lot less time.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

90
| don't have the actual average number for

LOJs, but we can safely say it takes less time
(inaudible).

SENATOR CARLUCCI: What would be an example
of a lack of jurisdiction?

D.C. GINA MARTINEZ: What's an easy one.

The respondent is outside of the state.

SENATOR CARLUCCI: Okay. And I'm just trying
to figure out, because | think that would be simple
to figure out --

D.C. GINA MARTINEZ: Yes, yes.

SENATOR CARLUCCI: -- and it wouldn't take
180 days.

D.C. GINA MARTINEZ: Yes.

SENATOR CARLUCCI: Okay.

D.C. GINA MARTINEZ: Yeah.

Or we are outside of the statute of
limitations.

SENATOR CARLUCCI: And that's, jurisdiction
includes the statute of limitations?

D.C. GINA MARTINEZ: Yes.

SENATOR CARLUCCI: Do you have any ideas of
how many reports are filed each year that are
actually outside the statute of limitations, or are

you trying to deny those from even being filed in
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the first place?

D.C. GINA MARTINEZ: No, we take all
complaints. We never turn anyone away.
But | don't have the number regarding how
many cases come in --
SENATOR CARLUCCI: If it's possible to get --
D.C. GINA MARTINEZ: -- over the one year.
SENATOR CARLUCCI: -- that information, that
would be helpful.
D.C. GINA MARTINEZ: Sure.
SENATOR CARLUCCI: And then when there is the
lack of jurisdiction, and let's say it's not becaus e
of statute of limitations, but it's because it's
actual jurisdiction, but there might possibly be a
claim that is eligible to be filed, are you able to
walk that person through the process of what they d o]
if it's not within your jurisdiction?
Is there any mechanism to help them file the
appropriate complaint, maybe with another
jurisdiction?
D.C. GINA MARTINEZ: Yes.
So we have, when a complainant comes in to
file the complaint, or even when they call in to
inquire about the process, we will let them know --

we'll ask them about the facts of their case, and
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we'll let them know, if they don't -- if they can't

file a complaint, or, if they don't want to pursue
our process, these are the other available avenues
for them. And then we can give them their phone
number as well.

We do give them their information.

SENATOR CARLUCCI: And then just one last

guestion: When there is a determination of probabl e
cause and the case is moving forward, do you have a n
idea of what percentage of people are represented b y
private counsel as opposed to you providing counsel ?

D.C. GINA MARTINEZ: | don't -- when they
file the complaint?

SENATOR CARLUCCI: No, actual -- after
probable cause.

D.C. GINA MARTINEZ: Post probable cause?

SENATOR CARLUCCI: Yeabh.

SENATOR BIAGGI: | don't have that number
with us, but we can get that to you.

SENATOR CARLUCCI: Okay.

Okay, thank you.

Thank you, Chairman.

ASSEMBLYMAN CRESPO: Assemblywoman Simon.

ASSEMBLYWOMAN SIMON: Yes, thank you.

Okay, thank you very much.
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| have a couple of quick questions for you.

Now, the State has already commented about
the -- when the statute of limitations begins to
run; it's the last discriminatory act.
| just wanted to ask the City, is that also
the case?
D.C. DANA SUSSMAN: That's correct, the last
discriminatory act.
And we can reach back further in time if it's
a continuing violation, a pattern or practice of
behavior.
ASSEMBLYWOMAN SIMON: And you're taking a
liberal view of a "continuing violation"?
D.C. DANA SUSSMAN: We do, yes.
ASSEMBLYWOMAN SIMON: Okay.

D.C. MELISSA FRANCO: We do as well at the

State.
ASSEMBLYWOMAN SIMON: Okay.
Well, that's good to know.
It would be nice if the feds did the same
thing.
The other -- another question | have is: Do
you have any data with regard to the industries fro m

which these complaints emanate?

So, for example, higher education, there are
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a lot of employment cases, but also other forms of
harassment cases, within institutions of higher
education, which are, actually, fairly major
employers in a whole host of fields.

So I'm particularly curious about higher
education, for some other reasons.

And I'm curious whether you have that data?

D.C. MELISSA FRANCO: Do not have that data
with us.

ASSEMBLYWOMAN SIMON: Do you collect that
type of data?

D.C. MELISSA FRANCO: Well, we just actually
got back jurisdiction for the public schools.

So when you say "higher education,” are you
talking about the colleges?

ASSEMBLYWOMAN SIMON: Colleges and
universities.

D.C. MELISSA FRANCO: It may be possible for
us to pull that kind of data.

So when | go back, I will find out if it can
be.

ASSEMBLYWOMAN SIMON: Wonderful; if you do
have the data, | would like to see that.

And then the other question | have for the

State:
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We've talked a little bit about matters

relating to the budget.

And last year | know, in the budget, we
provided funding for three additional attorneys,
| believe, because we were expanding the policies
and requiring the training, and anticipated that
there would be more complaints.

My question is: What about investigators?

Do you need investigators?

How many more investigators?

I've heard various reports from colleagues
who are practicing in the field, that they believe
more investigators are needed.

D.C. GINA MARTINEZ: Do you want my wish
list?

ASSEMBLYWOMAN SIMON: Yes.

[Laughter.]

D.C. GINA MARTINEZ: Well, to start with,
| would love an additional investigator in every
regional office, absolutely.

ASSEMBLYWOMAN SIMON: There's 13 regional
offices? Is that --

D.C. GINA MARTINEZ: There's 12 regional
offices around the state, yeah.

| think that would be highly beneficial for
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our staff, to kind ease the caseload for everyone.

Ultimately, my wish list is to open
additional regional offices as well.

But | -- | think that, you know, the more --
and I'm sure we'll talk about the outreach in
education that we do.

The more that we do outreach and education,
and we do -- we have a new commissioner, who has bi
plans for outreach and education in the future.

And the more outreach and education that we
do, | have a feeling that our 6,000 is going to
skyrocket.

So, | might be better off asking for two or
three additional investigators in every office righ

now, if I could predict the future.

We are planning robust outreach and education

all over the state, in hard-to-reach areas,
hard-to-reach populations, that -- where there are
individuals that maybe, necessarily, haven't been
made aware of our process, and who should be made
aware.

So, you know, with this 6,000 complaints that
we get every year, and this 62 percent increase,

| absolutely expect that that will continue to go

up.
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ASSEMBLYWOMAN SIMON: 1 just, yesterday, was
speaking with a group of -- who represents
merchants, for example, in a business-improvement
district. And many of them are small employers,
some of them are larger employers. And they're all
very confused about the sexual-harassment
provisions.

D.C. GINA MARTINEZ: Right.

ASSEMBLYWOMAN SIMON: And were -- they have,
in fact, engaged someone to do training, and so
they've been through training.

But it's very difficult, often, to get shop
owners, for example, to participate in these
programs because they can't leave their businesses
to do that.

And they expressed an interest to have more
robust communications from the State and the City
with regard to these requirements, so that they
could better help their members comply with the law

So | just wanted to throw that out there for
your consideration.

D.C. GINA MARTINEZ: Thank you.

And that's exactly the kind of information
that we want to know, so that we can actually go ou

there and engage those different organizations.
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That's very helpful.

D.C. DANA SUSSMAN: And just from the City
side, we will be sending out mailers to all
department of finance-identified businesses, with a
focus on small businesses, in English and Spanish,
which lays out all of the new City requirements,
including providing the English and Spanish poster
that must go up in all businesses, and links to the
online training that we have, which | mentioned is
optimized for smartphone use.
We anticipate people will take it on phones,
crowd around one screen together, take it together,
which is totally compliant.
And so we're trying to make -- we understand
and recognize that laws are changing rapidly. Very
few small businesses have access to legal counsel t o]
guide them.
And that we want to work with small
businesses, and provide as much information as we
can, given the resources, to get them up to speed.
ASSEMBLYWOMAN SIMON: And if | may, just --
and this will be my last point, one of the concerns
that was expressed to me yesterday in this meeting,
was that the department of finance's records for th e

addresses of owners, for example, that they would
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send this information to, are hopelessly out of

date. And that the bids are getting a lot of
returned address -- returned mail, and have no idea
how to reach out to the owners.

And so perhaps you might encourage the
department of finance to step up some efforts to
clarify their records.

D.C. DANA SUSSMAN: That's helpful. Thank
you.

ASSEMBLYWOMAN SIMON: Thank you.

SENATOR BIAGGI: Senator Mayer.

SENATOR MAYER: Thank you.

| have a question for the division of human
right's staff.

Within your practice, if you get a complaint
that -- while the person may come to you, thinking
it belongs in your bailiwick, upon review, it is a
potential criminal action, or, potentially, a
criminal action, by the accused, do you ever refer
matters to the district attorney of the county in
which this occurs?

D.C. MELISSA FRANCO: It's our practice, if
we do come across that -- it's not often that | hav e
come across it -- but we do, depending on what the

facts are, it could be that | will call the distric t
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attorney's office and let them know, or, | will

refer it to -- | will inform the complainant that
they should call the district attorney's office.

SENATOR MAYER: Do you know how many times
the division has referred matters to the district
attorney's office in the past year?

D.C. MELISSA FRANCO: In my own experience,
just once.

SENATOR MAYER: Would you support legislation
that explicitly directed the division to report
potential criminal acts to the district attorney?

D.C. MELISSA FRANCO: It's our practice to do
that.

SENATOR MAYER: Yeah, but not -- I'm sorry.

D.C. MELISSA FRANCO: Whether or not
legislation is warranted --

SENATOR MAYER: I'm asking you --

D.C. MELISSA FRANCO: --1don't know, but it
iS our practice.

SENATOR MAYER: -- as someone who gets these
complaints.

This is important.

Someone might come to me and say, This
happened. I'm going to call the division of human

rights.
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That's all they know. They don't really know
it may be criminal.

You are the experts in the field.

I'm asking if it would be helpful.

| understand your reluctance to talk about
any legislation, which I would acknowledge with my
colleague Senator Liu, that Executive Law 290,
subdivision 3, and, Article 15 of the Human Rights
Law, makes clear the division is not a neutral
player. It has a function and a mission.

D.C. MELISSA FRANCO: Poor choice of words
| guess | used earlier today. So | apologize.

SENATOR MAYER: Yes.

But that being said, this agency, and I've
been around long enough to know, was established
with the mission of addressing discrimination in
New York State.

So | would respectfully suggest that your
reluctance to talk about how to improve the law is
not consistent with the mission of the agency.

The second thing is: Do you ever refer cases
to the attorney general's office when you see a
pattern and practice?

Well, let's say someone calls and they say,

Oh, no, three other people in my shop have the same
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problem with this guy.

You have the authority to have them
individually hire -- file a complaint.

But the attorney general's office can bring
an injunctive action immediately if there's a
pattern and practice.

Do you ever refer matters to the civil rights
bureau?

D.C. MELISSA FRANCO: We have not.

We have our division-initiated investigation
unit, where we look for systemic cases, and
investigate them, and bring them on behalf of the
State. So we handle those cases that way.

Uhm --

SENATOR MAYER: But you --

D.C. MELISSA FRANCO: -- I'm sorry, go ahead.

SENATOR MAYER: -- can't go directly into
court?

D.C. MELISSA FRANCO: Unless it's a housing
case and we filed a complaint.

SENATOR MAYER: No, no, on these sexual
harassment cases.

D.C. MELISSA FRANCO: Cannot, no.

SENATOR MAYER: So would it be helpful, and

strengthen the mission of the agency, to have
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direction, that when there is two or more
individuals with a similar complaint, that you be
directed to file with the attorney general's office ,
a notice, so that they can go to court immediately,
to Mr. Quart's issue, and address some systemic
problem that is at -- potentially could impact them ?

Would that legislation be helpful?

D.C. MELISSA FRANCO: Just give me one
second, please?

SENATOR MAYER: Sure.

D.C. GINA MARTINEZ: 1 just want to make sure
| understand what you're saying.

Would a directive to the division of human
rights, where two or more cases --

SENATOR MAYER: A legislative change.

D.C. GINA MARTINEZ: Right.

-- two or more cases filed against a
respondent be sent to the attorney general?

SENATOR MAYER: Could be referred to the
attorney general.

D.C. GINA MARTINEZ: Could be?

SENATOR MAYER: Yes.

D.C. GINA MARTINEZ: Could be?

My hesitation in saying absolutely yes is the

"two or more cases."
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Two or more cases doesn't nec -- it's -- you
know, all of the cases, and -- all of the cases tha
we look at are fact- and circumstance-specific.

And | don't necessarily know that we don't
have the capacity to handle those cases.

And | don't necessarily know that the
attorney general would deem those cases something
that they want to handle.

So | don't know that we need a directive.

| think that we have the discretion, and we
use the discretion properly to handle cases the way
we deem fit.

And if we have to refer cases out, | think we
do so appropriately.

SENATOR MAYER: But you dodge -- you can't
bring an action for immediate injunctive relief,
civilly?

Correct? Right?

D.C. GINA MARTINEZ: Yeah, that is correct.

SENATOR MAYER: Okay.

And you mentioned you have your own
sexual-harassment unit.

Is that a physical --

D.C. GINA MARTINEZ: Yes, it's a physical

office.
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SENATOR MAYER: Where is it?

D.C. GINA MARTINEZ: It's 55 Hanson Place in
Brooklyn.

SENATOR MAYER: And how would --

D.C. GINA MARTINEZ: (Indiscernible)
government building.

SENATOR MAYER: And how would someone know
about it, a complainant?

D.C. GINA MARTINEZ: It's on our website.
It's on our literature. We let people know that it
exists when we do outreach and education.

They can call. And if they let us know what
the nature of their complaint is, we let them know
that they can file directly at the office of
sexual-harassment issues. Or, they can file at any
office, and it will be forwarded to that office for
investigation.

SENATOR MAYER: Okay. Thank you.

D.C. GINA MARTINEZ: You're welcome.

ASSEMBLYMAN CRESPO: Assemblyman Buckwald.

ASSEMBLYMAN BUCHWALD: Thank you,
Mr. Chairman, to you and your fellow co-chairs, for
convening this hearing.

And my thanks to all of the deputy

commissioners for being here.
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I'll be direct in my questions, primarily at
our state deputy commissioners, not being myself a
representative from New York City.

I'll admit to being a little bit confused,
first, on a point of basic math, which is, as
earlier stated, and Chairman Crespo accurately
calculated, that, with 6,000 individual
complaints -- or, over 6,000 individual complaints,
the 63 investigators, that works out to,
approximately, 95 per investigator.

And the response back was that, if you
exclude housing, it would be about 50 to 60.

But in the written testimony it says that,
approximately, 80 percent of complaints relate to
employment.

So by my math, at least 76 complaints per
investigator are those that exclude housing.

So | just want to note that.

Though my question, which also I'm at a point
of confusion, relates to the questioning earlier
from Senator Liu, and the observations made by a
number of legislative colleagues, about the role th
division plays with regards to recommendations for
legislation.

I'm aware that the division of human rights
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itself puts out departmental bills, recommendations

for legislation.

My -- | guess my first question is: Are
either of you aware of how many bills, in total, th e
division has put forward this year to the
Legislature?

And secondary to that: How many of those
bills relate to sexual harassment?

D.C. MELISSA FRANCO: | do not. | don't
participate in that. | don't.

D.C. GINA MARTINEZ: | am not aware of that
either.

ASSEMBLYMAN BUCHWALD: Just based on public
information, as far as | can tell, the division's
put out at least four bills, in total.

The only two bills that are published are --
relate to housing discrimination, not the topic of
this hearing directly.

| guess what | don't understand, as a general
matter, is how the response of the department, with
regards to legislators' proposals, or public
proposals, is, "we don't get involved in
legislation."

But, the division feels appropriate, and

| think it is indeed appropriate, to put forward
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legislation, another guise.

| totally get that there might not be a total
syncing, and any particular piece of legislation ha S
to go through a review process.

But there is a process, is there not, for the
division to opine on legislation, and to come up
with its own legislation?

Are either of you aware of any discussions
whatsoever in the division on putting forward
legislation on this topic?

D.C. MELISSA FRANCO: | am not aware.
| don't participate in that. That would be our
general counsel's office.

So | don't have -- I'm not privy to it, so
| don't know.

D.C. GINA MARTINEZ: We're not involved in
those discussions.

ASSEMBLYMAN BUCHWALD: How is it possible
that any part of the division could put forward
legislation related to sexual-harassment
enforcement, as is done, in general, through one of
your offices, deputy commissioner, or through the
regional offices, for the other deputy commissioner ,
without consulting either of you?

Is it conceivable that some other part of the
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division has put forward proposals, or is

considering putting forward proposals, without
consulting either of you on this topic?

D.C. MELISSA FRANCO: We are -- | oversee the
attorneys and | do the DII.

So, you know, we enforce it. You know, here
is our statutes, this is what we have to enforce,
this is our process.

It is conceivable that it happens.

Again, I'm not a part of it.

In the past, may -- I'm trying to think if
I've participated in it, and | can't recall that,
but | won't speak for Miss Martinez. | don't know.

D.C. GINA MARTINEZ: Unfortunately, no, we're
not involved in that process.

We are involved in, respectively, overseeing
our units.

ASSEMBLYMAN BUCHWALD: Would either of you
plan, after today, to go to the able counsel, and
others, maybe under the commissioner's direction,
and inquire whether it's appropriate that, when
proposals are put forward by the division to the
Legislature, that some consultation be made with th e
folks out in the field that you help oversee?

D.C. MELISSA FRANCO: Sure, I'll let them
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D.C. GINA MARTINEZ: | believe that will take
place after today.

ASSEMBLYMAN BUCHWALD: | suspect it might.

On the other proposals that are -- have been
put forward by the division, say, related to housin
discrimination, which both your offices deal with a
well, is there any consultation with your office?

Some of these proposals have existed for a
number of years.

D.C. MELISSA FRANCO: | was not consulted.

ASSEMBLYMAN BUCHWALD: Might then your
inquiry already pending of supervisors and
colleagues, with regards to consultation on
sexual-harassment legislation, also extend to makin
sure the consultation extends on these other topics

Because, frankly, as a legislator, it is
disheartening to learn that the imprimatur of the
department, on the rare occasions when the
department -- excuse me, the division -- on rare
occasions when the division wants to get involved,
it turns out, it is not based on the broad expertis
of the division.

Is that fair to say?

D.C. GINA MARTINEZ: | believe that we will
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extend that discussion as well.

ASSEMBLYMAN BUCHWALD: And what -- what --
| would, then, maybe, through the collective
legislative Chairs, you know, request that, if at
any point, the Assembly and Senate are informed of
new proposals from the division, or updated
proposals on the ones even outside the realm of
sexual harassment that come from the division, that
we learn whether those proposals are, in part,
informed by the broader expertise.

Which, in general, | commend. The division
has an office in my district in White Plains. I'm,
you know, very pleased that that's available to my
constituents.

Nonetheless, I'd like there to be some
greater, you know, consultation between the handful
of legislative proposals and what folks are
experiencing out in the field.

And, obviously, the broader point that
colleagues have already made, which is, the divisio n
has the capacity to chime in on legislation.

Maybe that's to create its own, and to leave
legislators and the public to create their own, and
so forth.

| understand a lot of deference, certainly,
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to our state's Chief Executive.

And I'm not saying there shouldn't be
consultation in that regard too, and shouldn't
necessarily be divisions and departments going off
on their own.

But, nonetheless, I think the process has not
been as robust, is could be to say the least.

And unless there is any further comment,
| yield back, and thank the Chairs for their time
for these questions.

SENATOR BIAGGI: Thank you.

I'm going to actually ask a few questions
now, after hearing from several of my colleagues.

So, | think I would like to begin with the
State.

In your testimony you mentioned that you
spoke with survivor groups.

Which survivor groups did you speak with?

D.C. MELISSA FRANCO: And that's the -- that
was, | believe, when they were doing the drafting
and the policymaking for the DOL. We weren't
involved in that part of the process.

SENATOR BIAGGI: Who was involved?

D.C. MELISSA FRANCO: That would be our

general counsel's office, and perhaps our outreach
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office.

SENATOR BIAGGI: How often do you communicate
with your general counsel's office?

D.C. MELISSA FRANCO: Quite frequently on
cases, and the stuff that we deal with, in terms of
whether it's a matter of a particular case or a
particular clause, but, for what we do.

SENATOR BIAGGI: So would it be common
practice for your general counsel to ask you --
either of you, what approach to take on a specific
initiative, as this kind of laid out, so that he or
she would be able to know what questions to ask or
what issues have come up, probably because, I'm
assuming, the general counsel is not in the field,
but in an office?

D.C. GINA MARTINEZ: It would probably be
more appropriate for the general counsel to consult
with the outreach and education individuals.

SENATOR BIAGGI: And who -- who do the
outreach and education individuals report to?

D.C. GINA MARTINEZ: The first deputy
commissioner and the commissioner.

SENATOR BIAGGI: And who do both of you
report to?

D.C. GINA MARTINEZ: 1 report to the first
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deputy commissioner.

D.C. MELISSA FRANCO: And I report to the
commissioner.

SENATOR BIAGGI: So, presumably, there is an
opportunity in your communication structure where
you are able to have these dialogues back and forth :
right, to make recommendations of things that you
see in the field, where you would be having these
conversations.

And the reason | highlight this is because
one of the frustrations that the public often has
with government, is that information is in silos.

And | would recommend -- it would be my
recommendation, that any findings that you have or
make or things that you see, especially on a topic
as important as sexual harassment, especially as
timely as it is, that there -- the conversations ar e
transparent, that they are open, that they are
inclusive, and that no walls are erected to prevent
any type of progress from moving forward.

You also mentioned that anyone can file in
the state. And | heard several times you discussed
the different offices throughout the state. And
| believe you said that there are 12 regional

offices, and I'm happy to learn about this
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55 Hanson Place office as well.

And you mentioned also that you do outreach
and you do mailings.

Do you use social media; and if so, how?

Because | -- the reason | ask is because
| haven't heard of this outreach, and | haven't see n
this outreach. And I'm on the -- at least | would
like to think I'm on the pulse of this issue. I'm
not an expert yet, but I'm on my way, hopefully.

D.C. GINA MARTINEZ: Yes, we have a Twitter
account, we have a Facebook account, we have an
Instagram account. And | believe, if I'm not
mistaken, we have a Linkedln account, or we are in
the process of creating a LinkedIn account.

I'm not really good with social media, but
| think those are the main ones.

SENATOR BIAGGI: Okay, thank you.

D.C. GINA MARTINEZ: You're welcome.

SENATOR BIAGGI: In -- with relation to
communication, again, going back to that point, at
any point in time, does New York State communicate
with New York City?

D.C. MELISSA FRANCO: We definitely
interacted on drafting the model policies and the

model training under the new deal -- DOL law.
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D.C. DANA SUSSMAN: Yes, I'm regularly in
touch with, unfortunately, not my two colleagues up
here today, but the general counsel and first deput
commissioner.

On our side, we're regularly in touch.

SENATOR BIAGGI: So just to be clear, so
you're in touch with the general counsel at the
State --

D.C. DANA SUSSMAN: Yes.

SENATOR BIAGGI: -- on these issues?

D.C. DANA SUSSMAN: That's right.

SENATOR BIAGGI: Okay.

And, then, does the general counsel often
communicate to the State the information that is
learned from the City?

D.C. GINA MARTINEZ: It depends on what it

| don't get regular briefings from the

general counsel about that.

And to answer your question, | do communicate

with other members of the New York City commission,
other deputy commissioners. And, also, we see each
other quite a bit when we attend the EEOC

conferences.

SENATOR BIAGGI: Okay, if you wanted to make
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a recommendation, let's say, perhaps to make it so

that it's regular communication between the City an d
the State, how would you go about doing that?

This question is directed to the State.

D.C. GINA MARTINEZ: There actually is a
regular communication. If I'm not mistaken, there
is something called "The Civil Rights Roundtable.”

D.C. DANA SUSSMAN: Uh-huh, that's right.

D.C. GINA MARTINEZ: | believe that you --
our first deputy commissioner attends that.

I'm not really sure how often that is, but,
members from the EEOC, HUD, our agency, and the
New York City Commission attend.

Have you attended those meetings?

D.C. DANA SUSSMAN: | have not, but my
colleagues regularly do, yes.

D.C. GINA MARTINEZ: | haven't attended.

SENATOR BIAGGI: And any information from
those meetings, how is that disseminated to all --
to the State or the City?

D.C. DANA SUSSMAN: In my office, it's
typically our law enforcement leadership that
attends, because it's quite law enforcement-focused ,
as opposed to my side, which is policy.

And we're regularly briefed on the topics
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that will be discussed, and the conversation that's

had there, in our executive team meetings.

SENATOR BIAGGI: And for the State?

D.C. GINA MARTINEZ: And | get occasional
information when | meet with my supervisor as to
what occurred during those meetings.

D.C. MELISSA FRANCO: If there's relevant
case law that they may have discussed, she may brin g
it back to us.

If there's an outreach event, she would talk
to the outreach people.

Things like that.

SENATOR BIAGGI: So you could see where there
could be some type of issues if there's not a clear
communication or a report after every meeting.

And I think that one of the most important
things that we can do, especially --

And this is with no disrespect to the State,
| am obviously a representative of the State.

-- that we could do better as a state, by
taking the lead from New York City, who has led in
SO many ways.

And, of course, you know, smaller area, but
lots of people, still, and has been a real

trailblazer, I think, in so many ways.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

119
And the State can definitely learn from that

type of bravery.
So going back to the data that DHR collects,
in terms of collecting sexual-harassment reporting
data, and | won't go -- | won't belabor you through
all the statistics and the numbers that you do, but ,
at the end of each year, where does that data go?
So, does it go to the general counsel, and
then does the general counsel report that to the
commissioner?
And then who does the commissioner, perhaps,
report that to?
D.C. GINA MARTINEZ: So we have database on
our fiscal year, calendar year. We have what we
call an "annual report," and that is actually poste d
on our website, but it has to be reviewed by our
general counsel. All of our --
SENATOR BIAGGI: Who else is it reviewed by?
D.C. GINA MARTINEZ: The commissioner.
SENATOR BIAGGI: I'm sorry?
D.C. GINA MARTINEZ: The commissioner.
SENATOR BIAGGI: The commissioner?
D.C. GINA MARTINEZ: Yes.
SENATOR BIAGGI: And who else?

D.C. GINA MARTINEZ: I'm not really aware if
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there are other people.

| submit my own report from my units.

D.C. MELISSA FRANCO: | submit from my units,
we review them. We give them to -- they combine
them all, and reviewed by the commissioner and
general counsel. After that, I'm not aware.

SENATOR BIAGGI: Is it probable that the
annual report, before being made public, would be
reviewed by the Executive?

D.C. GINA MARTINEZ: | can't answer that
because | don't know the process.

| know my process.

SENATOR BIAGGI: Has anything that you have
created or done been reviewed by the Executive in
your normal course of business?

D.C. MELISSA FRANCO: No.

SENATOR BIAGGI: Nothing that you have
done --

D.C. MELISSA FRANCO: Not that I'm aware of.

SENATOR BIAGGI: --in the course of your
business has been --

D.C. MELISSA FRANCO: Not that I'm aware of.

| mean --

SENATOR BIAGGI: -- discussed with the

Executive, ever?
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D.C. GINA MARTINEZ: | don't know what
happens after it goes from me to my boss.

It's possible.

SENATOR BIAGGI: Okay.

Going back to the point, | don't want to
belabor this too much, but I think this is -- are -
very important to be very succinct on these issues:

Are you familiar with Executive Law 2947

D.C. MELISSA FRANCO: I'm not -- if you tell
me what the law is.

SENATOR BIAGGI: So the law is, The Statutory
Mandated Powers and Duties of DHR, your agency, and
Executive Law 294, says: The division shall
formulate policies to effectuate the purposes of
this article, and may make recommendations to
agencies and officers of the state or local
subdivisions of government in aid of such policies
and purposes.

Are you familiar with Executive Law 2957

D.C. GINA MARTINEZ: Would you mind reading
it, please?

SENATOR BIAGGI: Sure.

D.C. GINA MARTINEZ: Thank you.

SENATOR BIAGGI: So, Executive Law 295, there

are two relevant provisions, Section 8 and
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Section 9.

In Section 8 it discusses advisory councils,
and it empowers the division to go through all kind
of different issues, but to discuss and study
problems, such as the ones that we're discussing
today, and then make recommendations accordingly.

In Section 9 it says, that you have the power
to develop human rights plans and policies for the
state, and to assist in your execution, and to make
investigations and studies appropriate to effectuat
this article, to issue such publications and such
results of investigations and research, as, in its
judgment, will tend to inform persons of the rights
assured and remedies provided under this article to
promote good will, and minimize or eliminate
discrimination because of age, race, creed, color,
national origin, sexual orientation, gender identit
or expression, military status, sex, disability, or
marital status.

And are you familiar with the submission of
program bills?

D.C. MELISSA FRANCO: | know that they get
submitted, but | don't participate in them, so
| can't really speak them.

SENATOR BIAGGI: But are you familiar with
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them?

D.C. MELISSA FRANCO: Sure.

SENATOR BIAGGI: So Senator Liu's not in the
room at the moment, but, this year, DHR actually
submitted a program bill for Senator Liu and
Senator Martinez.

And so | will double down on what
Assemblymember Buchwald had asked you, and | would
really encourage you, because we would like to be
your partners in this fight, it's an incredibly
important effort, to please weigh in on the package
of legislation that we've put forward because, we
cannot wait any longer, and we need your input, it'
valuable to us; your opinions are valuable to us,
your expertise is valuable to us. And we wantto b
your partners in the state.

And | as a legislator am going to break down
that wall that is oftentimes put between us, and I
inviting you in.

D.C. GINA MARTINEZ: We're happy to work with
you.

SENATOR BIAGGI: Thank you.

ASSEMBLYMAN CRESPO: Assemblywoman Cruz.

ASSEMBLYWOMAN CRUZ: Thank you.

| have a couple of questions related to the
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process.

The first one: What percentage of the
complaints that actually get to you represent folks
who have been fired by the time that they actually
file a complaint?

D.C. GINA MARTINEZ: | don't have those
numbers for you, but | can try to get them from the
regional office.

ASSEMBLYWOMAN CRUZ: Thank you.

D.C. DANA SUSSMAN: And, unfortunately,
| don't have those numbers either.

But, anecdotally, most people do come to us
after they've left the situation involving the
harassment, whether it's, as | mentioned earlier, a
constructive discharge, where the circumstances wer e
so unpleasant and so degrading that people were,
essentially, forced to resign or forced to quit,
versus being fired, versus, you know, some other
kind of separation.

| don't have those numbers, but, anecdotally,
| can say that it's the majority of cases, that
people come to us after they've left.

ASSEMBLYWOMAN CRUZ: And now | want to talk
about what happens to the cases that actually make

it to the end portion.
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For a brief stint, | was an ALJ, so | can
tell you that there is a lot of latitude with what
happens inside a room when there's a settlement
process.

My concern, and what | often hear from
advocates, and when we worked together on the task
force, was, | can't afford to hire a lawyer to go
with me to one of these agency meetings, settlement
meetings, unofficial hearings, or, actually,
official hearings.

And so one of these proposals that had been
discussed, as -- actually as a departmental, was
legal fees for the plaintiffs, for the folks who ar
coming forward, and being able to file the claim.

Did that ever go anywhere with the State; can
someone get legal fees for representation to come i
front of your agency?

D.C. MELISSA FRANCO: In housing cases, yes.

And now in sexual-harassment cases as well.

ASSEMBLYWOMAN CRUZ: In sexual-harassment
cases you can?

D.C. MELISSA FRANCO: Yes.

ASSEMBLYWOMAN CRUZ: And for the City?

D.C. DANA SUSSMAN: Yes, it's a recent

change. All cases brought to the commission on

125




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

human rights, the complainant's attorney may be abl
to recover attorney's fees.
ASSEMBLYWOMAN CRUZ: And what is the -- is
there a procedure to connect folks/complainants wit
an attorney, be it low bono, where there are fees
that are getting -- get back; pro bono; or any othe
way?
D.C. MELISSA FRANCO: In terms of assigning
an attorney to a case prior to probable cause, the
State doesn't assign an attorney. But once there i
a probable-cause determination, we do handle it.
If a complainant is interested in hiring a
private attorney, I've never dealt with it, we
usually don't make recom -- | would say we don't
make a recommendation as to it.
But if they went to legal aid, or if they
went to someone like that, they could use those
attorneys at our agency.
ASSEMBLYWOMAN CRUZ: | mean, my concern with
an answer like that, is that, when you have someone
who doesn't understand the system, expecting them t
go out on their own and actually find a lawyer on
their own is nearly impossible.
And the power dynamics of what happens inside

a settlement room, when you have someone who has an
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attorney versus someone who doesn't, especially if
they're not familiar with the system, it's going to
be skewed in favor of the employer who can actually
afford to have a lawyer there representing them.
D.C. MELISSA FRANCO: Sure, if | may, I'm
sorry, | didn't necessarily understand the whole
thing.
ASSEMBLYWOMAN CRUZ: (Indiscernible) -- yeah.
D.C. MELISSA FRANCO: So we would definitely
appoint an attorney post PC. And if they said that ,
you know, they -- they, you know, want a private
attorney, when | say we wouldn't recommend somebody :
| mean, like an individual law firm. We could refe r
them to the bar, you can call, or you can call lega I
aid.
That's what | meant.
ASSEMBLYWOMAN CRUZ: And once you get to the
settlement conference, what's the procedure for a
settlement conference?
D.C. MELISSA FRANCO: On the prehearing
settlement conference, it's set up ahead of time.
Notices are sent out to all the parties, including
the complainant, as well as well as the respondents
It's scheduled, we have Wednesdays and

Thursdays.
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We assign an attorney.

They -- conferences are for one hour. The
administrative law judge begins the call.

The attorney would have spoken to the
complainant beforehand, reviewed the facts of the
case, determined what kind of damages they are
interested in.

Once everybody calls in, and the ALJ leads
that call, then discussions are held about whether
or not, you know, they can come to terms on an
agreement or not.

ASSEMBLYWOMAN CRUZ: And, you know, one of
the things that quite never happened during my brie f
stint as an ALJ, was some sort of training about
trauma-informed decision-making.

Is that happening in either one of the
agencies?

Because, when you sit there and you have to
hear some of the -- some of what's coming in front
of you, some cases may be very non-controversial,
others can tug at your heartstrings.

And we want to make sure, not only that the
judgment isn't clouded, but that the ALJ is
understanding that who is in front of them is a

survivor. And they need to have that knowledge.
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Are you providing any sort of trauma-informed

decision-making training?
D.C. MELISSA FRANCO: Are you talking to the
ALJ --
ASSEMBLYWOMAN CRUZ: Yes, for the ALJs.
D.C. MELISSA FRANCO: -- or the attorneys?
So we do do our yearly training.
The ALJs that we've had have been there for
several years. They have been dealing with all of
our cases where the victims are of discrimination.
Not only sexual harassment, but any kind of
discrimination is really personal.
But they do receive training.
Whether or not it's specific to trauma, I'm
not sure.
ASSEMBLYWOMAN CRUZ: Okay.
| would encourage you to do that, and
not just do it yearly. A yearly training for
three hours, it's not gonna to cut it.
| mean, | am assuming it's a short training,
but it's not going to cut it for a topic that's thi S
important to our community, and that truly is that
traumatic for all of the parties involved.
Does the City do anything like that?

D.C. DANA SUSSMAN: We are in touch with our
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counterparts at OATH -- it's the office of
administrative trials and hearings -- for the city.

But we, as far as I'm aware, are not
providing them with training.

But | will take this recommendation back.

ASSEMBLYWOMAN CRUZ: Thank you.

Thank you.

ASSEMBLYMAN CRESPO: Senator Bailey.

SENATOR BAILEY: Thank you, Madam Chair, and
thank you to the Co-Chairs.

And thank you for coming before us today.

| have a couple of questions.

One is a brief comment and follow-up to
Senator Mayer's position.

| know you said you don't make recommendation
or legislation, but I would implore you to look at
Senate Print 24 -- 2874A, which establishes the
crime of sexual harassment.

That relates specifically to what
Senator Mayer was indicating about referrals or
indications to the district attorneys. It's
something that advanced with the Codes Committee
just a couple of weeks ago.

And | would ask that you take a serious look

into that, and how it would affect your roles and
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what you're doing there.

That is by Senator Biaggi.

My main question is about demographics.

For the State: Do you aggregate data via
democrat -- via demographics?

D.C. MELISSA FRANCO: You speak so fast.

What?

SENATOR BAILEY: I'm sorry.

D.C. MELISSA FRANCO: When you say
"demographics," are you talking about the types of
cases we have? locations?

We have the ability to pull the data.

If you're talking demographics in terms of
locations, we can pull them from what our regional
office sees.

If you're talking about, we want to pull the
types of cases, like sexual harassment, or housing,
we can pull those kind of data as well.

SENATOR BAILEY: Let me be a little more
specific. | apologize.

Demographics related to race, gen -- not
gen -- race, gender, age, along those lines, do you

have -- do you aggregate data along those lines?

D.C. MELISSA FRANCO: Do we have any data

with us today? No.
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But we do have the ability to pull that data.

SENATOR BAILEY: That would be very helpful.
And my final question is related to language
access.
Language access is huge in any context, but
especially in the context where people who are a
victim of sexual harassments, are -- they're alread y
scared, they're already fearful.
If English is not your first language,
| believe that would create another barrier to an
individual coming forth.
Is there any, like -- what is your agency --
are your agencies doing?
| heard it from the City in context about
having signs in English and Spanish.
But, in a city of 8 million people, in a
state of 19 million people, we are so diverse.
And as our workforce diversifies, we should
make sure that we are more in touch with the number
of languages that are -- that -- that are spoken in
the state.
Is -- what is being done in either agency
about that?
D.C. DANA SUSSMAN: Sure, | can address the

Spanish and English posters.
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The legislation that was passed last year
mandates that all employers, even if you have one
employee, must post a notice of rights in English
and Spanish. That's the mandate.

And so we are sending those posters.

We've actually done business, walk-throughs,
where we're physically handing business owners the
posters in English and Spanish.

We've additionally translated that document
into the local law, 30 languages. So additional
languages are available on our website.

Just for the cost associated with mailing it
in so many languages, we couldn't do it by mail, bu
we have them available on our website in upwards of
10 or 11 languages at this point.

In addition, at the commission, we speak
about 35 languages. That's up from six languages
when our commissioner started in 2015. For a
relatively small agency, that was a massive
priority, that we ensure we have as many languages
covered. It's not all.

And our commissioner is constantly trying to
up that number.

And, also, to reflect, not only linguistic

competency, but cultural competency, to ensure that
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we are bringing in people to work at the commission
that reflect the communities that we serve.

So we've built positions around Muslim, Arab,
South Asian, lead advisor; an African communities'
lead advisor; a Jewish communities’ liaison.

The list goes on.

A trans communities' leader.

So we take that mandate very seriously. We
could always do better.

If someone comes in that does not speak a
language of a staff member that's available to meet
with them in that moment, we obviously will use
LanguagelLine, and we have contemporaneous telephoni
interpretation.

We know that that's not always the best, but,
again, we try to match people with someone on our
staff who speaks the language they speak.

ASSEMBLYMAN BUCHWALD: Certainly.

And to the State?

D.C. MELISSA FRANCO: With the State, we have
a language-access policy. That is our mandate. It
comes in at least eight different languages.

My understand -- | know that, when someone
comes into our office, the first thing they try to

do is figure out what language they are speaking.
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If we don't have someone available, we do use
the language access line.

We do have available to us, any important
documents. Or, documents, if a complainant needs
something translated, we get that translated for
them as well.

In addition, our front-line staff, attorneys,
are trained in sensitivity, yearly. And we do have
discussions with our individual groups about it as
well.

ASSEMBLYMAN BUCHWALD: | remain concerned
about, again, individuals who are already speaking
about a very sensitive issue. And if they have to
wait any time further than that moment of urgency,
that moment of crisis, that they're facing.

In the event there is not a language that you
have in either a speaker in your office or an
individual that you can access via the language
line, how long would that process take to be able t
translate that document, and be able to at least pu
that person who is complaining of sexual harassment
at a little bit of ease?

D.C. MELISSA FRANCO: | don't have an exact
date, but from experience, what we try to do, if

it's a language that's not so common, such as
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Fukienese, and we had to find someone, we would wor
around the complainant's schedule, and so, this way
they're not sitting there; or perhaps the next day.

But we would work with an urgency because we
do realize this is a sensitive topic. They do want
to say what they want to, you know, express, and
file complaints.

So we try to work with a sense of urgency,
but an exact time frame, | can't give you.

| would hope that it's at least within a
week, if not shorter.

ASSEMBLYMAN BUCHWALD: Sure.

| would hope that it would be within
24 hours, which would be my hope.

Would an individual who has language issues,
would they be precluded or permitted to bring an
individual who was -- would be able to translate in
their native language?

D.C. MELISSA FRANCO: No, it would be
helpful.

But if it is a matter of an interpretation of
official document, or the signing under a jurat, we
would have an official interpreter.

ASSEMBLYMAN BUCHWALD: | guess | would have

just one more comment concerning the -- your -- the
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demographic data that, hopefully, we'll be obtainin g

soon.
| would implore you once again to -- as the
City has mentioned, going to certain communities
that may be at higher risk for harassment, that may
be -- that may have reported these incidences in --
in -- in more -- in greater frequency, and maybe
increase your outreach.
Because as Senator Biaggi questioned, the
outreach is appreciated, but it seems rather
nebulous as to what the nature of the outreach
actually is.
So, again, | would implore you to -- to --
continue to -- and | understand the cost
constraints, we all work in state government, | get
it. But we have to make sure that we are
communicating effectively to those individuals who
we want to make sure that we hear them.
So, | appreciate your time.
D.C. MELISSA FRANCO: If I may just follow
up, the demographics that you want, is that for
race, age, sexual-harassment cases?
Just so | -- or, how do you want that?
ASSEMBLYMAN BUCHWALD: | would appreciate

sexual-harassment data, yes.
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D.C. GINA MARTINEZ: And I just -- thank you.

| just wanted to add, in terms of our
outreach, we do partner with other agencies and
community organizations.

For example, we've done outreach with the
Office of New Americans, for people that have newly
come to New York, just to make sure that they
understand their rights.

As | stated earlier, for individuals that may
not feel comfortable, because we are a state agency
we do go work with the Office of New Americans to
let them know, when someone comes to their agency,
here, this is what you can do if you feel afraid,
you can call us, if you feel like you've been
discriminated against. If not, here are your right

in case it does come up.

ASSEMBLYMAN BUCHWALD: Thank you very much.

D.C. GINA MARTINEZ: You're welcome.

ASSEMBLYMAN CRESPO: Assemblywoman Niou,

patiently waiting.

ASSEMBLYWOMAN NIOU: | know (indiscernible).

Hello.
So | -- I mean, | just wanted to say a couple
things before | start my questions.

But, | want to echo my colleagues, because
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every single agency that comes before us to testify
we hear from so many across different issues, right
housing, finance, economic development, et cetera,
but they all give us recommendations on the
legislation that we have put forth, or speak to

them.

And so | just want to, you know, also echo
their shock.

| also want to address a couple of words that
you guys used.

| know you guys had that, you know, with the
statute of limitations, you know, one year, people
might have worse memories, or things might go stale
or things aren't as fresh.

And I -- | -- | just wanted to address that
really quick, because, as a sexual-assault survivor
myself, | will say that it was over 20 years before
| could even speak up about it.

And there has not been a single moment that
| haven't lived with it. And, there's -- the
memories of it are -- are very fresh, and they won'
go stale.

| remember what he smells like. | remember
what he looked like. | remember the desk, and the

color that -- the color of the desk that | was
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grabbing onto.

And -- and -- | -- | just want to -- | just
want to put that out there for you before we
continue.

And using that kind of language is hurtful
for the folks in the room.

Uhm -- so -- so, for some questions:

| also wanted to kind of touch base a little
bit on the doubling of the cases.

You know, you guys said that it was due to a
culture shift.

| mean, | personally use different language.
| call it the "end of systemic silence.”

But | just -- | have -- | have a question on
why, then, the agencies are not proactive, instead
of just reactive, knowing that there are so many
folks who are silenced for so long?

D.C. DANA SUSSMAN: | think -- first of all,
thank you for centering us back to, really, the
heart of the issue, and for sharing.

| think, you know, the -- our commission has
taken this issue seriously from the very start of
our commissioner's leadership.

The case | cited in my testimony earlier was

the first order that our commissioner issued,
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| worked with her on that order, where we issued th
highest civil penalties in the history of the
commission; the only time the commission has issued
civil penalties of $250,000, which is the maximum
allowable.

And we were not sure if the State -- it was
appealed to state court. We were not sure if the
state court would affirm it.

And we waited three-plus years for that
decision -- not we -- the complainant had to wait
three-plus years for that decision.

But from that 2015 moment, to 2019 when that
decision was issued, #MeToo relaunched.

And it has not -- this is not a new issue, as
we know. This is not an issue that -- that sort of
reemerged as a problem. It's simply that people ar
talk -- like you, and so many others, people are
talking about it.

And, you know, judges are humans too;
government folks are humans too.

And | don't know if #MeToo had an impact on
that judge's decision, but I'd like to think, in
maybe my naive way, that -- that -- the movement ha
made an impact on the judiciary.

So, | guess to go back to your question, this
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has been an issue, regardless of whether it's in th
public, it's the story of the day, or not.

And what I'm grateful for is that it
continues to be the story of the day, day after day
This movement has not stopped.

It's -- and, so, you know, we have been
committed to this issue. It's one that we take
incredibly seriously, and have since the
commissioner's very start at our agency; and it wil
continue to remain a focus.

D.C. MELISSA FRANCO: | would say, as for the
State, of course, more can always be done.

As | previously stated, what we have done
with the outreach, our new commissioner, she's now
with us for a month and a day, and she's made it
clear, our mandate is going to be, we're gonna get
out there into the public; we're going to educate,
we're going to let them know that we're here, and
how we could help.

But -- our position -- not our position --
but, you will be seeing more of the division under
this commissioner; she's going to make it her point

ASSEMBLYWOMAN NIOU: Okay, so | guess, just
to follow up, three-plus years is a long time.

And then, also, with the numbers of the
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three years that the statute of limitations for

going to court comes up, it brings me to another
guestion of: How -- how do you guys present all th
options to folks?

Like, how do you -- | mean, | kind of wonder
more, because | heard a little bit about how you
present, you know, the options to folks, but -- on
the City side.

But on the State side, how do folks even know
what their options are, and how do you guys present
them to them?

Because you're saying that you do when you're
are talking to folks.

But, is there an encouragement to do things
within the agency, or is there encouragement to go
to court?

Like, how does that -- how does that work?

Like, you guys can role-play if you want.

D.C. GINA MARTINEZ: 1 think -- well, when we
do -- or -- when we do an outreach, an education
event, we let people know what their rights are.

And then we let them know what the complaint proces
is.

And, many times, we have an investigator at

the event, so that if someone actually wishes to
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file a complaint on-site, they can.
We also have other additional staff there as
well.
And we listen to them right then and there.
And, depending on what they tell us, we give
them their options.
If they say, "Yeah, | want to talk to you
right now. I'm not ready to file right now," we'll
give them a complaint form, we'll give them our
literature, and we'll say, Take your time.
We ask them --
ASSEMBLYWOMAN NIOU: But when that happens,
do you -- do you tell them, Well, this is the
statute of limitations?
D.C. GINA MARTINEZ: Absolutely. And that's
actually what | was just going to say.
We ask them what the dates are, and we say,
Okay, well, this is what you're dealing with in
terms of your time frames. If you don't want to
file with us, this -- you know, this is the date
that you have. If it's ongoing, that's fine. If
it's something that --
Not that it's fine. | didn't mean it's fine.
ASSEMBLYWOMAN NIOU: (Indiscernible

cross-talking.)
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D.C. GINA MARTINEZ: It's never fine.

But if it's a finite event, that someone was
discharged -- that's a finite event -- then we need
to use that date, for purposes of the statute of
limitations and purposes of filing.

And we let them know that they can also go to
court, and, you know, we have to use that date for
the three-year mark.

We give them the information up front so that
they're armed with the knowledge.

If they need to go home and think about it or
talk to someone else, they can do that.

We give them our contact information as well.

ASSEMBLYWOMAN NIOU: Can you tell me what
kind of language you guys use, though?

That's -- | want -- | want specifics.

| mean, | wasn't kidding about the role-play.

Like, can you just let me know, like, how --
what kind of language you would use at one of those
events, if somebody -- if | was to say, you know,
Something's happening with me at work. | want to
see if | could file a complaint. | want to know
what my rights are. Can you let me know?

D.C. GINA MARTINEZ: Go ahead.

D.C. MELISSA FRANCO: Oh, I thought you were
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going to play the -- okay.

| was at work. Uhm, you know, | just came
from work. Several things are happening to me that
I'm not necessarily comfortable about talking. But
| need to speak to somebody about it.

D.C. GINA MARTINEZ: Okay. It's very brave
of you to come to us today. I'm glad you came.

Let's talk about it.

Do you want to tell me a little bit more
about what happened?

Did this happen today?

D.C. MELISSA FRANCO: No, it's been ongoing
for a while, and it's been, my colleagues, my male
colleagues, have been making me feel uncomfortable
by doing certain acts.

D.C. GINA MARTINEZ: Okay. Are you
interested in filing a complaint, taking formal
action? Have you spoken to someone else about this
yet?

D.C. MELISSA FRANCO: No, | haven't spoken to
anyone else about it, but I'd like to speak to you,
and here's what happened.

Just, I'll -- just assume that | told her
everything that happens, please.

D.C. GINA MARTINEZ: Okay. What | can do is,
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| can talk to you about your options.

So you can file a formal complaint with the
division of human rights, and we can actually
conduct a formal investigation, and we can talk to
witnesses if you have witnesses. We can help to
stop the bad actor and the uncomfortable harassment
D.C. MELISSA FRANCO: Do I have any other
options?
D.C. GINA MARTINEZ: You can also file
a formal complaint in state court. You have
three years to do that as well.
D.C. MELISSA FRANCO: Will that cost money,
do I need an attorney?
D.C. GINA MARTINEZ: With the division of
human rights, you don't need an attorney to file a
complaint with us. You don't need an attorney in
state court. But we can also put you in touch with
agencies where you can find an attorney.
ASSEMBLYWOMAN NIOU: Okay. Thank you for
that, and thank you for taking the time to do that.
Potentially, | mean, this is for the City and
the State, can the process, internally, delay, and
the -- and the use of the process, internally, can
that potentially delay or be used against victims,

you know, when they -- if they want to go to court,
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in the end?

Could it potentially be used against them to
meet that statute of limitations of three years?

D.C. DANA SUSSMAN: I'll have to get back to
you specifically.

But it's my understanding that, as
| mentioned earlier, if you file with the
commission, you still have the opportunity to go to
state or federal court, because we, essentially,
(indiscernible) jurisdictional can cross-file with
the EEOC. So we're preserving your federal claims
as well, up to a certain point in the process.

So if we make a determination on your case,
you've, essentially, chosen your venue with the
commission.

The time that it stays with the commission
during that process | think may count against that
three-year period.

And | just want to clarify that, at the
commission, for gender-based harassment claims, you
have three years to come to the commission, just
like you would if you were going to state court.

And what we found, again -- this is anecdotal
from our law enforcement bureau -- that the

three-year extension has been useful. People have

148




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

been coming forward in that sort of 1-year to 2 1/2
3-year period.

Recog -- and this was one of the legis --
pieces of legislation that we were supportive of at
the City level, in recognition of how long it takes
people to leave that situation, understand their
options, come to terms with it, decide what they
want to do.

And so that's been a successful amendment to
our law, from our perspective.

ASSEMBLYWOMAN NIOU: Okay.

D.C. MELISSA FRANCO: I'm not sure of the
answer, but | can get that for you.

ASSEMBLYWOMAN NIOU: Could you?

Because | kind of -- | kind of wonder,
because of the fact that, you know, just -- as we'r
hearing, that some of the cases take so long.

And -- | mean, when -- when -- sometimes it
should take longer, and that's why I think a lot of
my colleagues are asking about the statutes, and
what we should be looking at, because | know that
you guys used, in your testimony, the words were,
| believe, "efficient and effective investigation.”

And | just -- | sometimes | just -- | worry

that -- that -- that it means something else; that
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it means that it's quick and they want to stop them

And so | -- | -- | wonder, you know, same as
my colleagues on that.

And | also wonder, you know, is it DHR's job
to also train all of the other state agencies on ho
to deal with these issues within their agencies?

D.C. MELISSA FRANCO: | know that DHR, in the
training that is given to all state agencies, | kno
that, on sexual harassment, DHR took the lead in
drafting that training.

Perhaps the withess who comes after me could
tell you more about it, but | know that DHR has
participated.

And if any other -- we have worked with DHCR
in the cross-training.

So if any other agency asked us to come in
and help, DHR would.

ASSEMBLYWOMAN NIOU: So when something
happens, say, for example, at the MTA, do they --
do -- should people be filing with you, or should
they be filing with the MTA?

D.C. MELISSA FRANCO: They could file with
us.

ASSEMBLYWOMAN NIOU: But do they usually file

with the MTA?
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D.C. MELISSA FRANCO: What they usually do,

| don't know.
| know that we do get cases from the MTA, by
employees.
ASSEMBLYWOMAN NIOU: So do you think that
maybe there should be some research, or, could you
guys get me that answer on how many people file wit h
the MTA rather than file with you, and if they have
an internal process, et cetera?
Like, | mean, with all the state agencies,
| kind of wonder because, we've heard, I've
personally heard, a lot of different stories with
different state agencies, where the internal proces S
within an agency, there's promises made, obviously,
or, like, people are, like, saying, Oh, you don't
have to go and report to this place or that place,
or you don't have to go to court. We can handle it
here. We promise it will be taken care of.
And, instead, it takes years and years and
years, statute of limitations runs out, and, on top
of that, they get nothing, and they get no closure,
no resolutions. And people end up being take -- yo u
know, fired, et cetera.
D.C. MELISSA FRANCO: Okay, we'll do our best

to get that.
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ASSEMBLYWOMAN NIOU: Yeah, and | also want to
know the percentage of complainants that have
already been fired when they come to you, and what
percentage are current employees, unless you guys
have that?

D.C. MELISSA FRANCO: No, | believe that was
the same questions as Ms. Simon, as to the
percentage that come to us already fired.

That, I'm going to -- we're going to try and
get the answer for that as well.

ASSEMBLYWOMAN NIOU: And is there a
difference in how you guys handle certain cases whe
an employee is a member of more than one protected
class?

Like, a transgender, older, African-American
woman?

D.C. DANA SUSSMAN: We -- so we assess the
facts of the case. And at the complaint-filing
stage, we will -- you know, again, we interpret our
law quite broadly and protections broadly.

So we will, in an effort to ensure that we
are as inclusive as possible of the potential
violations of the law, we will likely add as many
protected categories as we think appropriate, based

on the experience of that person.
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So it could be race and gender and age and

disability.

And, in fact, we do see a lot of cases where
we've got multiple intersecting violations.

So, you know, women of color are particularly
vulnerable. Undocumented people are particularly
vulnerable. Young -- younger employees. LGBTQ
employees.

So we -- we will "charge," is what the
language is, we will charge multiple protected
categories in the complaint to ensure that we're
capturing the behavior.

And if, as we -- as we do the violation, some
of those may drop out because it might -- you know,
the claim may not be as broad or as all-encompassin g
as we had originally understood, and that's okay.

But we want to make sure that we capture it all at
the outset.

D.C. GINA MARTINEZ: The same -- the same for
the State.

In terms of the way we conduct the
investigation, it's the same across all bases in
filings. We do a thorough investigation, despite
how many bases, protected classes, we include.

ASSEMBLYWOMAN NIOU: Okay, | appreciate that.
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Thank you.

And one last question, and | know I'm taking
up so much time, and | have a lot more, but I'm
going to defer to my colleagues.

But -- so on -- on the state level, | mean,
| was a staffer. | also, you know, have a lot of
friends across the board on -- you know, who are
lobbyists or advocates, et cetera.

And I just kind of wonder, you know, you had
mentioned that employers can be held liable for --
under the Human Rights Law, to non-employees
performing work in the workplace, et cetera, on the
State side.

In -- in our -- in our workplace, can members
of the LCA also report to DHR?

D.C. MELISSA FRANCO: I'm sorry, "LCA"?

ASSEMBLYWOMAN NIOU: Yeah, that's the --
that's the -- the legislative correspondents.

D.C. MELISSA FRANCO: Yes. We have
jurisdiction over legislative members, yes.

ASSEMBLYWOMAN NIOU: No, no. The
correspondents, like, news --

D.C. MELISSA FRANCO: Oh, (indiscernible

cross-talking) --

ASSEMBLYWOMAN NIOU: -- news folks, yeah, the
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press?
D.C. MELISSA FRANCO: Yes, they can file.
ASSEMBLYWOMAN NIOU: So they're supposed to
file with you, or they're supposed to file somewher e
else?

Because they have their own bosses,
et cetera, in their newspaper (indiscernible).
D.C. MELISSA FRANCO: If you could just give
me an example of what you're saying, maybe I'll
understand better.
ASSEMBLYWOMAN NIOU: So, uhm -- so, you know,
there's a couple of young people in the pressroom
that have told me that certain things have happened
with certain people.
Like, how do -- where do they go to file, and
do they file with you?
D.C. GINA MARTINEZ: We have jurisdiction
over public- and private-sector employees, so they
can file with us.
ASSEMBLYWOMAN NIOU: So should they be filing
with you?
D.C. GINA MARTINEZ: Yes, absolutely.
ASSEMBLYWOMAN NIOU: So they should be?
That's like the -- what they're -- where they

should go?
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D.C. GINA MARTINEZ: Yes.

ASSEMBLYWOMAN NIOU: Okay.

D.C. GINA MARTINEZ: Yes.

D.C. DANA SUSSMAN: Just to clarify, is the
guestion around, they're experiencing harassment by
their supervisors, or by other -- in -- with -- wit h
respect to different, sort of like, organizational
relationships?

ASSEMBLYWOMAN NIOU: It could be
organizational, it could be within the pressroom, i t
could be within the Legislature, it could be within
staff.

| don't.

But I'm just saying, like, for example,
within -- we have a lot of different roles in the
Legislature, for example. There's a lot of
different folks working around each other.

You know, so what happens when there's
somebody from organizations or from corporations
that are not within our body, like, there's
something that happens to them, where should they
file?

That was the question.

D.C. GINA MARTINEZ: Yeah, | would -- | would

advise them to file with us. Like | said, we don't
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turn anyone away.

And if it's not something under our
jurisdiction, we would advise them where to go.
ASSEMBLYWOMAN NIOU: Would that be under your
jurisdiction, | guess?
D.C. GINA MARTINEZ: I'd have to hear the
facts of the case first, yeah.
ASSEMBLYWOMAN NIOU: So, for -- | mean,
(indiscernible) -- so, for example, a person who is
in the pressroom, and, something happened to them
with, say, you know, another press person within th e
LCA.
ASSEMBLYMAN BUCHWALD: Different employer.
ASSEMBLYWOMAN NIOU: Different employers,
different newspapers.
D.C. GINA MARTINEZ: When did this happen?
ASSEMBLYWOMAN NIOU: | don't know.
[Laughter.]
ASSEMBLYWOMAN NIOU: | don't know.
D.C. DANA SUSSMAN: So, if I can jump in, if
this happened within New York City --
ASSEMBLYWOMAN NIOU: Yeah, within New York
(indiscernible).
D.C. DANA SUSSMAN: -- uhm -- the -- uhm --

so employers are responsible to protect their
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employees from discrimination or harassment,
based -- even when it's conducted by non-employees,
when they're aware of the conduct, and, essentially ,
have acquiesced in the conduct.
So that would -- that would happen in the
context of, a customer at a restaurant, who
regularly harasses a server, or, you know, one pres S
outlet and another press outlet, and the employer o f
the person who is being harassed knows that this is
happening and doesn't do anything about it.
So we interpret our law, and the standards of
liability require, that, if you are aware that your
employee is experiencing harassment or
discrimination, based on any of our protected
categories, by a non-employee; by a client, a
customer, a vendor, an independent contractor, you
are obligated to intervene, and, if you don't, you
could be liable.
D.C. GINA MARTINEZ: And that's the same for
us.
ASSEMBLYWOMAN NIOU: Uhm -- so, | mean,
| just wondered if it would be helpful, since we go
through orientation, our staff go through
orientation, like, people who work around us, shoul d

they go through orientation? Should there be some
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kind of training?

We have ethics training, but...

D.C. GINA MARTINEZ: | think the more that a
person is trained and knows their rights, and the
law, the better off everyone is.

Yes, absolutely.

ASSEMBLYWOMAN NIOU: Is there any suggestions
on that?

D.C. DANA SUSSMAN: Well, | mean, I think I'm
outside of my purview, geographically.

But, you know, the commission does free
in-person trainings. We have our online training
now as well.

Anywhere within the five boroughs we will go,
and we will train people on their rights or their
obligations under the City Human Rights Law.

ASSEMBLYWOMAN NIOU: Thank you.

D.C. MELISSA FRANCO: Thank you.

SENATOR BIAGGI: Senator Skoufis.

SENATOR SKOUFIS: Thanks very much,
Madam Chair, and thanks for your leadership on this
and my fellow Co-Chairs.

| thank you for your testimony today, and
your willingness to answer questions.

| have a number of questions about, building
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off of some of my colleagues, sort of the
legislative role of the division, and these
guestions are for the State, pardon me.

But first | want to ask a parochial question,
if I may.

So | pulled up your website when you
mentioned the regional offices that you have in the
division, to see where they are.

It was news to me that you had regional
offices.

So, correct me if I'm wrong, but it looks
like you have three in New York City, two in
Long Island, one in White Plains, one in Albany.

And then there are two, sort of, enormous
swaths of the state where you do not have any
physical presence:

One, which | don't represent, so I'm not
going to speak about, is in the North Country, wher
there is no presence at all in the entire
north-of-Albany area.

And there's zero presence in the Mid-Hudson
Valley, you know, which | think is larger than the
size of Connecticut.

So that's concerning to me.

And | don't know if | have a question
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associated with this, but feel free to respond if

you'd like.

But, you know, | do encourage you to please
consider that fact, that, you know, you have this
enormous Hudson Valley Region, basically, north of
White Plains, in between White Plains and Albany,
that has no presence.

D.C. GINA MARTINEZ: Thank you for that.

| had mentioned earlier that, you know, part
of my wish list was additional regional offices.

We do have memorandum of understanding with
other local human-resources commissions -- sorry,
local human rights commissions, and relationships
with local human rights commissions around the
state.

We are actually going to be conducting an
outreach event with the Orange County Human Rights
Commission very soon.

So we do, despite us not having actual
offices, DHR offices, in those areas, we do work
with the local offices, to make our presence known.
And we also do receive complaints from the local
offices around the country.

But | do appreciate that.

And as | stated, | would love additional
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resources to open more offices.

SENATOR SKOUFIS: Okay, thank you.

D.C. GINA MARTINEZ: Thank you.

SENATOR SKOUFIS: You know, you made it clear
that you two, as deputy commissioners, don't have
the authority, by the sounds of it, to weigh in on
the legislative proposals that we're all discussing
here, that we're certainly discussing, the
Legislature.

Do you believe the acting commissioner would
have the authority, if she were here, to weigh in o n
the division's position?

D.C. MELISSA FRANCO: I don't know if she'd
have the authority; but, more so, | don't know if
she'd have the knowledge yet, since she just -- she
just started a month ago.

And, she's incredibly bright and smart --

SENATOR SKOUFIS: Yeah, no, I'm not speaking
specific to the individual.

I'm speaking specific to the position in the
division.

Does the commissioner, by virtue of the
position, you know, have the wherewithal and the
authority to, you know, answer us in a way that you

can't vis-a-vis these bills?
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D.C. GINA MARTINEZ: I can say that she would
probably have more authority than we do to speak on
certain questions that you haven't gotten an answer
from us on, yes.

SENATOR SKOUFIS: Okay.

You've made it clear -- similarly, you've
made it clear that, while you're aware, you're not
familiar with the program-bill process within the
division.

Is the commissioner typically familiar with
that process?

D.C. GINA MARTINEZ: | can't say with
certainty if she's familiar with that process
because I'm not involved in the process.

SENATOR SKOUFIS: Okay.

It's commonplace, when we in the Legislature
pass bills that touch on either agency operations o
an agency's purview, that, while the bill is
pending, and the governor has yet to sign or veto a
bill, the executive chamber will reach out to that
agency for a recommendation as to whether to sign o
veto that particular bill.

Does that -- do you know if that happens with
the division, when there are bills that pass the

Legislature, does the executive chamber reach out t
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the division for a recommendation?

D.C. MELISSA FRANCO: (Indiscernible)
Senator Biaggi today, that there is communications.

However, as to anything particular to DHR on
that, 1 don't know. I'm not privy to those
conversations.

SENATOR SKOUFIS: Do you suspect that if any
or all of the bills in the package that have been
proposed here, pass, do you expect, or suspect, tha
the executive chamber would reach out to the
division for a recommendation as to whether to sign
or veto those bills?

D.C. MELISSA FRANCO: Again, not being not
familiar with the procedures, | really can't give a
answer, but it sounds like they will be reaching
out.

SENATOR SKOUFIS: Okay.

So it sound -- if, indeed, that is what
happens, the division will have a position on these
bills.

But it just so happens, at least till now,
the position won't be helpful to us in the
Legislature as we consider whether to pass the
bills. It will exclusively be helpful to the

Governor as to whether to sign or veto the bills.
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So it doesn't seem like it's a matter of
whether the division is comfortable taking a
position; it's a matter of timing.

And | would encourage you to go back to the
commissioner and your higher-ups, and accelerate
that timing.

Now, if | may ask, in light of these
guestions, can | ask where the commissioner is
today, the acting commissioner?

And, no, | understand, if there was a family
emergency, or something came up.

Is there a reason she is not here?

D.C. GINA MARTINEZ: | am not aware of where
she is today.

D.C. MELISSA FRANCO: | came straight from
home, so | don't know. She may be at the office.

SENATOR SKOUFIS: Where's the office?

D.C. MELISSA FRANCO: It's in The Bronx. And
| come from Brooklyn.

SENATOR SKOUFIS: Okay.

All right. That's all | have.

| look forward to taking up, as Chair of the
Government Operations Committee, the acting
commissioner's nomination.

Thanks.
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ASSEMBLYMAN CRESPO: Assemblyman Epstein.

ASSEMBLYMAN EPSTEIN: Thank you all for being
here for so long. | really do appreciate all your
time.

| wanted to go back to the conversation about
nondisclosure agreements, and the usefulness of the m
for complainants.

I'm wondering what, both, on the City and
State level, how you feel about them, and whether
they've exceeded their useful life, in regards to
ongoing issues of harassment, and NDAs really
covering that up as a strategy?

D.C. DANA SUSSMAN: | think -- you know, from
my perspective, I'm a former employment lawyer,
representing plaintiffs, and | think that it's a
real -- there's a real challenge here.

| think some people really do want to resolve
cases quietly, and move on.

And, in some circumstances, there are workers
who have leverage in that, and they will bargain
that. And that is something that happens in
negotiations; that is, I'm talking outside of the
commission process.

On the other side, the systemic silencing of

victims is something -- and survivors, is something
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that | think we are all, you know, coming to terms
with, and thinking about whether this is sort of, w
need to really shift the paradigm around how

these -- how we have these conversations, how these
settlements are negotiated.

And so | think, whenever proposals are made
around monitoring of nondisclosures or eliminating
them, I think there is a balancing, or at least a
recognition, that, in some -- in some context,
people -- it -- it -- it could potentially remove
some -- some leverage, for lack of a better word,
for plaintiffs when they're seeking to resolve case
more expeditiously or quietly.

I'm not taking any position one way or the
other.

I'm just acknowledging that that is a
consideration as we think about nondisclosures.

From the City perspective, it is not -- it is
our position that it is not in the public interest
to ever include nondisclosure agreements in
conciliations that the City is a party to, for that
exact reason; that public disclosure and informatio
is vital.

But -- so I'm just putting out there, that

| think that this is quite a complex issue, and I'm
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glad that we're having this conversation.

D.C. GINA MARTINEZ: | have to agree with
that.

And I'm also very satisfied that, you know,
with the new law from last year, that it's the
complainant's preference; they're given that power
to decide if they want it. You know, it's not
something where the respondent can say, you have to
put itin.

You know, they're using that as some kind of
leverage.

So, I'm glad that the complainants are given
that option, and it's only the complainant's
preference.

The respondent can bring it up, but it's only
up to the complainant to make that decision.

So that makes me happy.

ASSEMBLYMAN EPSTEIN: But don't you think
sometimes respondents have bargaining power in that
conversation, and want to use the NDA as a leverage
tool to get to that agreement?

D.C. GINA MARTINEZ: | think they, yeah,
respondents definitely do.

But, when we're a party to those agreements,

we have to make sure that the complainants want to
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be, or are satisfied with all of the provisions of

the settlement agreement.

Absolutely, they try with the bargaining
power.

ASSEMBLYMAN EPSTEIN: And have you seen
situations where that's the reason that a settlemen t
agreement falls apart, is the failure for a
complainant to want to sign an NDA?

D.C. MELISSA FRANCO: | have not.

| could find out from the attorneys who
handle the case, where they do.

But, personally, | have not.

ASSEMBLYMAN EPSTEIN: Yeah, it would be good
to know how often this comes up where a complainant
doesn't want to sign the NDA, and it's in a
situation where the settlement will fall apart
without the signing of an NDA.

So this issue about, going back to statute of
limitations as well, you know, obviously, we've
heard a lot, especially around abuse situations
in -- you know, in faith-based institutions, a lot
around people becoming much aware of the abuse, and
really come to terms with it, especially with
someone who is a leader, like a faith leader or a

mentor. And, really, it takes a long time for
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people to get to that space where they can really
process it. Lots of people, you know, we know are

in therapy.

I'm wondering if, based on more information

we have right now, we really need to relook at the
statute of limitations, based on a whole host of
information, realizing that the victim, who is

really likely to be in a, you know, powerless
position against the victimizer, really suppresses
the information, and it does takes extended periods

of time?

D.C. DANA SUSSMAN: So as the agency that's

now implementing a longer statute of limitations,
specifically for gender-based harassment claims and
employment, | think that that was the recognition,
that this -- while -- you know, that is not to

minimize the trauma of all the other forms of
discrimination, so | want to be clear about that.

And -- and -- we are thinking about this as
sort of a first-in-time process, so that, you know,
we're -- we've now implemented extended statute of
l[imitations in this area.

And I think it's a continuing conversation
around maybe moving up every other protected

category to that same extension, or that same new
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reality.

But | think that, again, because of the
bravery and the courage of so many people here
today, we have a renewed recognition that one year
to file with the commission was just insufficient
for these kinds of claims.
And | think a broader conversation around
bringing in other kinds of claims into that
extension is well worth having.
But, you know, as my colleagues mentioned,
the truth of the matter is, the broader you make th e
statute of limitations, the more cases we will get.
We are getting more cases, just as we -- as
we brought in the categories of protected
categories.
And so we really want to ensure that there
are resources; that it's met with these broadened - -
our broadened powers and jurisdiction mean more
cases, and that could mean longer processing times.
That's just the reality, and a challenge that
we face.
ASSEMBLYMAN EPSTEIN: And that -- and, again,
that will be our job, to ensure there are additiona
resources.

But just to hear from the State on that
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issue.

D.C. MELISSA FRANCO: Sorry, in terms of the
statute of limitations, could you repeat that
guestion?

| got caught up (indiscernible
cross-talking).

ASSEMBLYMAN EPSTEIN: Yeah, I just -- just --
we -- you know, we were just talking a lot about
abuse and, you know, sexual assaults, in the contex
of religious institutions, we've seen extending of
the statute of limitations because it takes a long
time to -- especially with someone who's in a
position of power or a mentor or a religious leader
for people to be able to process that abuse.

And in some -- you know, multiple years, in
some situations, we've seen people take decades,
especially when they're younger and dealing with
someone who's in that position of power.

Is it really a time to really look at these
statute of limitations and think about this in that
context, knowing all the trauma that people are
experiencing?

D.C. MELISSA FRANCO: | mean, it's awful.
| know people who have been subjected to it.

And to hear that your claim can't brought is
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173
heartbreaking.

That being said, if it's changed, we'll
enforce it. That's what | can say on it.

| mean, it's awful.

ASSEMBLYMAN EPSTEIN: Thank you.

Just one more question, if | can,
| appreciate that.

So, | know we've talked about, that statute
of limitation runs from the last, you know...

D.C. GINA MARTINEZ: Date of
discrimination --

ASSEMBLYMAN EPSTEIN: ...the day of
discrimination.

D.C. GINA MARTINEZ: -- alleged
(indiscernible cross-talking).

ASSEMBLYMAN EPSTEIN: But people in power
positions have ongoing power against people. You
know, someone who's a former employer can be a
reference for years, and that -- hold that, or,
reputational interests.

| mean, how do you view that, someone who can
use their power and privilege against someone to --
you know, is that an ongoing abuse?

Because you can say, well, if you disclose

this, I'm going to tarnish your name. I'm not
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provide good reference.

And, how does that play out in that
conversation?
D.C. DANA SUSSMAN: So, unfortunately, the
stand -- or, the statutory framework under the City
law is, employee or applicant, essentially. So it
does require that relationship.
| think, when that relationship ends, it's
likely that that would be the last adverse action i n
the employment context.
There may be other torts, potentially, around
reputational harm or intentional infliction of
emotional distress, or other causes of action.
But, from my understanding, and maybe there
is area for case law to develop, or other, you know ,
ways to get at this issue, that the statute assumes ,
essentially, that employee-employer relationship or
applicant-employer relationship.
D.C. GINA MARTINEZ: It's basically the same,
when the employer-employee relationship terminates,
| think the ability to file terminates.
ASSEMBLYMAN EPSTEIN: Thank you, all.
And thank you both, for the Assembly and the
Senate Chairs, for your leadership here.

Thank you.
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ASSEMBLYMAN CRESPO: Assemblywoman Rosenthal.

ASSEMBLYWOMAN ROSENTHAL: (Microphone off.)
Okay, can you hear me?
Sort of?
Okay.
Thanks for being here.
| just have a couple of questions.
Do you record the interviews you conduct with
people who come forward?
(Microphone on.)
ASSEMBLYWOMAN ROSENTHAL: Oh, thank you.
Do you record interviews?
D.C. GINA MARTINEZ: No, we do not.
ASSEMBLYWOMAN ROSENTHAL: (Microphone off.)
Do you think you -- what is your view on that
policy?
D.C. GINA MARTINEZ: It's not our policy to
record interviews.
ASSEMBLYWOMAN ROSENTHAL: Right, do you think
that's the right policy, or not?
D.C. MELISSA FRANCO: | mean, it's -- if |
take it from -- back to my litigation days, you
know, the issue with recording any statement is, is
perhaps, you know, you really are locking your

witness in to the statement. And if they are to
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take the stand, it becomes a matter of

cross-examination, not only if they're different,
but about things they didn't say.

So |, potentially, could see an issue, as a
former litigator, being that way. But it's just no t
our policy to record the witnesses.

ASSEMBLYWOMAN ROSENTHAL: And the City as
well?

D.C. DANA SUSSMAN: | will have to confirm
the practices with our deputy commissioner for law
enforcement.

| can get back to you on that.

ASSEMBLYWOMAN ROSENTHAL: Okay, great.

You mentioned 8 languages, and 45 languages.

What -- what do you -- how do you treat
people who are hearing- and visually-impaired?

D.C. DANA SUSSMAN: So we have systems in
place where we can do video conferencing, bring in
ASL interpreters.

We have looped rooms, with a hearing loop.

And we do have, | believe, on staff at least
one staff person who is ASL-fluent.

So we have accommodations that we make, so
that, in real time, people are able to file with us

And, again, if we -- we will call -- we will
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screen folks on the phone, or however they reach us
either via e-mail or on the phone or in person, and
make those accommodations available for that initia
interview so that there's no delay.
ASSEMBLYWOMAN ROSENTHAL: Okay. And
sometimes ASL is not enough.
So do you -- how do you treat people who --
for whom that is not enough?
D.C. DANA SUSSMAN: What we will do on the
call, on the intake call, which is, typically, abou
a 5- to 15-minute screening call, before they will,
either, come in to meet with an attorney, or, set u
a call -- a subsequent call to speak with an
attorney if they are unable to come to the office,
we will identify any accommodations that they need.
And we have contracts with providers of
accommodations, whether it -- whatever -- whether
it's CART services, an interpreter, or any other
need for that person, we will make that available t
them for their -- for whatever they are meeting wit
our attorneys.
ASSEMBLYWOMAN ROSENTHAL: Okay.
And did you mention, visually-impaired, what
you do for them?

D.C. DANA SUSSMAN: So we have trained staff
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who can work with people who -- if they are -- if

they choose, or are unable to come into the office,
for an interview, which is our typical practice,

they -- we will -- we can do it over the phone. We
can do it by video conference if that's a
preference.

And then, you know, if they do come to meet
with us one-on-one, we can work with them. And we
have disability-rights specialists who we work with

Whether the claim relates to the disability
or not, we ensure that they are given the same
access to resources and to attorney time and
everything else as any other person.

ASSEMBLYWOMAN ROSENTHAL: (Microphone on.)

Have you had such cases?

D.C. DANA SUSSMAN: 1| can say with almost
certain confidence that we have.

| don't have the numbers with me today, but
I'm happy to check back in.

ASSEMBLYWOMAN ROSENTHAL: Okay. Thank you.

What about the State, same question?

D.C. MELISSA FRANCO: Very similar.

If it's a hearing-impaired, we make sure we
have the translators.

Our website is also accessible for both.
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If they're visually-impaired, we have video

conferencing. We have the telephonic conferences.
We can go visit them.

Very similar to the City as well.

ASSEMBLYWOMAN ROSENTHAL: Okay. And have you
had cases?

D.C. MELISSA FRANCO: I'm trying to think, in
particular, it would be the hearing side of it.

| believe we have had the hearing-impaired,
and we have brought in a tran -- a sign-language
interpreter. I'm sorry.

ASSEMBLYWOMAN ROSENTHAL: And --

D.C. MELISSA FRANCO: I can find out if --
more data, if you'd like.

ASSEMBLYWOMAN ROSENTHAL: -- okay, that would
be great.

| apologize if this was addressed earlier.

Do you have interns from various legislators,
agencies, do they file with you? Do they know to
file with you? Have they filed with you?

On both levels.

D.C. MELISSA FRANCO: We do have
jurisdictions over interns.

In our education, and whenever we go out to

our conferences, where we're actually meeting
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interns and, potentially, bringing them on, we brin g

all our literature to all the different places we
go.
When we hold events at the different schools,
such as New York Law School, or Touro Law School, o r
different colleges, we bring all of that out to try
and make the interns aware.
But we do have jurisdiction over interns.
ASSEMBLYWOMAN ROSENTHAL: But -- because --
and | have legislation on this:
If there's a college student, and he or she
goes to work at a private corporation, they are
usually not trained.
How would they even know to come to speak
with you?
D.C. MELISSA FRANCO: | guess it would be a
matter of looking at our website, but we have to do
more education and outreach to let the colleges
know.
ASSEMBLYWOMAN ROSENTHAL: But -- but --
right. And that's my -- my legislation would
require training of interns.
But, actually, there should be training of --
of everyone in every setting, whether they're

not-for-profit, corporate, university.
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But in terms of, do you know if any

universities undertake training of people who will
go on to be interns?

D.C. MELISSA FRANCO: | am not aware, but
maybe Dana knows.

D.C. DANA SUSSMAN: We partner pretty closely
with the CUNY system and with other educational
institutions.

But, I'm not aware of internal practices at
those institutions around sort of a "know your
rights" component when they go out into the
workforce or into summer internships.

What we do every year, and I'm just making a
note to myself to make sure that this is teed up
for -- for our agency, is a social-media campaign.

You know, not -- not -- we don't have the resources

to sort of place ads, but to at least to promote th e
rights of interns to be protected from

discrimination and harassment in the workplace,

which we usually do around this time every year, in

advance of, sort of, the summer-work and internship

season.

And we also partner with our city agencies
that place young people in with internships and wor Kk

experiences, like the department of youth and
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community development, to make -- to get trained an
understand what their rights are.

And for the employers who sign up to receive
interns and students, that they understand what
their obligations are.

ASSEMBLYWOMAN ROSENTHAL: So there's no
requirement to, for example, have a poster that
says, you are protected, or, here are the rules tha
your emp -- your -- maybe not employer, because man
are not paid, but, the people who work for you, you
know, for a period of time, have to -- are protecte
by, or have to follow, this is what you have to
follow?

| mean, there's no such provision in City or
State law; right?

D.C. DANA SUSSMAN: There is a notice
requirement in City law, specifically around sexual
harassment, and that is, a notice you receive upon
employment, and a poster that goes up in English an
Spanish, and we have languages, but the mandate is
English and Spanish, that has your rights, your
resources, some common scenarios of sexual
harassment.

And that should -- that is supposed to be up

in all places of employment, regardless of whether
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you have unpaid staff or paid staff or interns.

That is a requirement as of last year, 2018.

ASSEMBLYWOMAN ROSENTHAL: And the State?

D.C. MELISSA FRANCO: We do have
jurisdiction, whether they are paid or unpaid.

As to the requirement, | would have to get
back to you on that, unless my colleague knows.

D.C. GINA MARTINEZ: I'm not aware of the
requirement.

ASSEMBLYWOMAN ROSENTHAL: Okay, I'd be
interested, because interns often feel they have no
leverage, they have no rights. They're dependent o n
their boss's, you know, attitude toward them, if
they want to build a career, or, examine that
business to see if they want to proceed with that
kind of a job.

And they might even be more hesitant than a
paid employee because they really don't have rights

D.C. DANA SUSSMAN: Well, | would just
clarify, they do have rights.

ASSEMBLYWOMAN ROSENTHAL: Well, I'm saying
it, in their mind.

D.C. DANA SUSSMAN: Understood.

| just want to make clear.

ASSEMBLYWOMAN ROSENTHAL: Yes, you're right,
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you are correct.

D.C. DANA SUSSMAN: Yes.
ASSEMBLYWOMAN ROSENTHAL: But, you know, they
can just be --
D.C. DANA SUSSMAN: Understood.
ASSEMBLYWOMAN ROSENTHAL: -- fired.
And if a person is an employee, they might
have rights that an intern may not think that they
do.
D.C. DANA SUSSMAN: Understood.
ASSEMBLYWOMAN ROSENTHAL: Okay.
Thank you.
ASSEMBLYMAN CRESPO: Assemblywoman Walker.
ASSEMBLYWOMAN WALKER: Wow, | guess that
means we've gone around the world, and we're back
again.
So, | wanted to thank you for your time here
today, and | understand it's been long.
But | did just want to ask a couple of
guestions, now that | feel like -- | feel a little
bit better now, I'm in my mojo.
#MeToo -- the #MeToo movement sort of was
brought about by Tarana Burke, in reference to Blac k
women and girls being able, and being comfortable,

with coming forward with our stories, because, in
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many instances, we're left out of the conversation.

We've seen in imagery, and in many societal
norms, that Black women and girls are in -- we're
unable to be violated, sexually. We are, you know,
portrayed as natural sexual beings and/or oversexed

We're categorized in those sort of languages
as well.

And, so, one of the most pervasive locations
where I've been able to hear stories of sexual
violence taking place against Black women and girls
are in the criminal justice system.

So -- so | have two questions.

One: When you're doing your outreach, are
there any particular organizations that you work
with in terms of promoting your policy directives?

And I'll say, with the State, now that, you
know, you guys are going to be recalibrating,
| would imagine, what the outreach and coordination
is amongst groups, are there any organizations that
you've worked with in order to address the
particular instances of women of color?

And, in addition to that, with respect to
instances where they're reported, do you keep -- do
you keep records with respect to tracking --

race-based tracking of your complaints, and
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throughout different agencies?

And, lastly, with respect to the criminal
justice system, are we going into the correctional
facilities, juvenile detention facilities, and
providing training therein to, both, the individual
who are incarcerated there, as well as to the
employees -- employ -- yes, employees of the
institution?

D.C. DANA SUSSMAN: | can start, and try to
answer as much as | can.

So the organizations that we've worked with,
| was just kind of doing a mental list of the
organizations that we've worked with specifically o
sexual harassment, and | can list them if that -- i
that's is useful.

And many of them are here, or will be
speaking shortly, | hope.

You know, Girls for Gender Equity, The Sexual
Harassment Working Group, National Domestic Workers
Alliance, Make the Road a Better Balance, and other
initiatives. We're working with LDF.

We work with -- with respect to going into
spaces where there are young people incarcerated, w
do a lot of work in the correctional facilities

in New York City, specifically focused on the
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Fair Chance Act, you know, the "Ban the Box"
protections in New York City. So once you leave --
once you have -- well, in many circumstances it's,
once you've been incarcerated, you have employment
protections in the workplace. You can't be asked
about your criminal history.

So we focus much of our education on that
in -- in facilities.

But, | recognize that we should be doing
more, and it's not that -- you are not only your
criminal record, and so we should be recognizing.

And | think we do speak to more protective
categories in that outreach.

But, certainly, | take your direction here,
that we can be doing far more -- more, sort of,
comprehensive education outreach in corrections
facilities.

And then, tracking, so one of the complicated
factors for us in tracking is that, we don't ask fo
demographic information. We -- people will
self-identify, and that's recorded as part of their
case, essentially.

So it's, really, protections under our law
are actual or perceived race, gender, disability,

and everything else.
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And so -- and especially, you know,

particularly with respect to something like

immigration status, we do not keep any records of

that. And a claim, because you are being

discriminated against based on your immigration

status, we would charge as actual or perceived in - -
very intentionally, to make sure that we are not

highlighting anyone's actual or perceived

immigration status.

So, you know, the -- | think we can look at

cases alleging race discrimination, and then look a t
those individual case files and see sort of what th e
facts are.

But, from a 1,000-foot view, or 10,000-foot
view, the demographic information is not something
that we are tracking, both for privacy reasons, and
also because it's not -- it's not vital to -- to th e
case across the board.
It may -- certain aspects of your -- of your
personal identity are, but not all of it. And so w e
aren't keeping that information, as far as --
ASSEMBLYWOMAN WALKER: So I guess what makes
me think, you know, whether or not -- you know,
tracking, whether it's important or it's not

important | guess is yet to be seen.
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But, in many instances, | would imagine, not
all, that the sexual harassment of Black women can
also be coupled as, you know, race-based
discrimination as well.

And so, | guess, to the extent that, you
know, they may or may not be mutually exclusive,
it's important to be -- to know this information.

And -- and I'll -- and I'll say that, you
know, a lot of -- in a lot of instances, we like to
say, you know, we don't see color. Right?

So that's almost what | hear, like, the
agency is representing.

But the fact of the matter remains, is
that -- that we are a community of many hues.

And a part of the conversation is being sort
of left out of a very important conversation, and
that -- and that community are Black -- is -- is --
represents Black women. Right?

And, so, | just want to, | guess, you know,
put -- puta-- a--a--1don't, a star, or a
point, or something, to be able to say that, you
know, | appreciate the space; like, | appreciate th
fact that #MeToo has arisen, Time's Up is here.

But also the National Black Women's Justice

Institute released a very good report about -- it
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was called "Expanding Our Frame: Deepening Our
Demands for Safety and Sexual in" -- "Safety and
Healing for Black Survivors of Sexual Violence."

And so | guess this is the one place where
| would appreciate, you know, for the agency to see
color, and to recognize that this may be a coupling
of maybe some race-based discrimination as well
sexual violence in the workplace.

D.C. DANA SUSSMAN: And I would just like to
put an extra exclamation point, or a checkmark, or
star, that, you know, | think the -- again, speakin
anecdotally, and speaking with, and being very -- i
very close touch with the supervisor for our
gender-based harassment unit, highlights exactly
that point: that most of the cases we see,
gender-based harassment intersects with race, or
immigration status, or national origin, or a
multiple of those things.

That it is more -- and -- and the statistics
bear out, as we've seen, that women of color are
more vulnerable to and experience sexual harassment
at higher rates than White women.

And that is what we see at the commission,
and we recognize that, and -- and find -- and that

is central to the work that we do.
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And so | just want to reiterate that that is
very much at the center of our work.
SENATOR BIAGGI: Senator Liu.
ASSEMBLYWOMAN WALKER: Hi -- oh.
SENATOR LIU: Thank you, Madam Chair.
| apologize. | --
SENATOR BIAGGI: Sorry, Senator Liu, one
moment.
D.C. MELISSA FRANCO: As to whether, and
where, we've done the outreach, whether -- and to
the particular group, | would have to get back to
you on that.
In terms of tracking, we -- | wouldn't call
it tracking, but, our data, we should be able to
pull based on race or based on sexual harassment.
We likely could pull that data if you'd like
us to get back to you with it. | don't have it
today.
D.C. GINA MARTINEZ: We do have that data.
But | believe the commissioner's assessment
indicated, we also have individuals that file on
multiple bases; so, people will file based on race
and sexual harassment.
So it's hard to take apart specific cases

because, oftentimes, people are discriminated on
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multiple bases.

But we do have the data.

As for us going into juvenile and
correctional agencies to train, not since -- not
that I'm aware of.

But | can bring that suggestion back under
advisement.

SENATOR BIAGGI: My apologies to
Assemblywoman Walker.

Senator Liu.

SENATOR LIU: Thank you, Madam Chair.

| just have one more question to follow up,
and that is:

On more than one occasion,
Commissioner Martinez, you had mentioned that --
once again, you're proud that you have a relatively
high rate of cases with probable cause at
25 percent?

Did | hear you correctly?

D.C. GINA MARTINEZ: Yes.

SENATOR LIU: All right.

So does that mean 75 percent of complaints
are unfounded; have no probable cause?

What does that mean?

D.C. GINA MARTINEZ: Well, basically, for all
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of the cases that we do investigate, that go throug
the investigation stage, 25 percent of them we find
probable cause in.

Some of the cases do not finish the
investigation stage; they settle.

Some of them are withdrawn by the
complainants. They decide to maybe pursue other
avenues, or, they settle outside, privately.

But, yes, that's a higher rate than most
other cases.

SENATOR LIU: Okay, so "25 percent,” that
means that your division, ultimately, has to
adjudicate, prosecute, | don't know what the words
are, but, those -- it's 25 percent of the complaint
that come to the division that, ultimately, you tak
action on?

D.C. GINA MARTINEZ: Sexual-harassment
complaints.

So --

SENATOR LIU: Okay, so these are
specifically --

D.C. GINA MARTINEZ: Correct.

SENATOR LIU: -- because that was my next
guestion.

These are not all complaints; these are
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specifically sexual-harassment complaints?

D.C. GINA MARTINEZ: Correct.

So after a probable-cause determination is
made, and the 25 percent is unique to
sexual-harassment complaints, then those cases move
along to a public hearing.

So those -- those are the -- 25 percent of
those cases are the ones that don't settle before
the investigation ends. They could settle
afterwards.

SENATOR LIU: And that's great about the
25 percent.

I'm just worried about the 75 percent.

And you're saying that -- it's not -- it's
not, as | characterize it, that they were
unfounded --

D.C. GINA MARTINEZ: Right, right.

SENATOR LIU: -- but, in fact, a lot of
them --

D.C. GINA MARTINEZ: Yep.

SENATOR LIU: -- get settled before it
actually gets to the public-hearing phase, which is
what you're talking about with the 25 percent?

D.C. GINA MARTINEZ: Yes.

SENATOR LIU: And so -- | mean, are most of
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that 75 percent settled beforehand?

Because, you know, the -- at least the
newfound wisdom, is that it's very hard for somebod y
to claim sexual harassment, and it's almost always
true.

So that's -- I'm trying to reconcile the
75 percent that are not considered cases with
probable cause, to our, you know, widely-accepted
thinking that people are not going to file
sexual-harassment assaults without probable cause.

D.C. GINA MARTINEZ: Right.

Well, you know, the hard truth of the matter
is, there are more cases that do get dismissed than
do lead to probable cause. That is the fact of the
matter.

SENATOR LIU: And is that dis -- okay.

Do you know why they get dismissed?

Is it because of a deficiency in the law?

D.C. GINA MARTINEZ: Not necessarily.

It could be for an abundance of reasons.
It's different for each case.

SENATOR LIU: But they're -- they're --
| mean, it seems like one of those reasons would be
failure to meet this "severe and pervasive"

standard.
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Would that be one of the reasons?

| mean, if some -- you know, if a woman feels
like they've been sexually harassed on the job, the y
make a complaint, but, they don't -- they don't mee t
the "severe or pervasive" standard, just as one
example, they would fall into that 75 percent
"without probable cause.”

Is that correct or not correct?

D.C. GINA MARTINEZ: It --it's -- it's our
position that we take a very liberal interpretation
of the law.

Sol--1--1can't--1Ican't -- what's the
word I'm looking for?

SENATOR LIU: All right, look, I'm not trying
to badger anybody, but, Madam Chair --

D.C. GINA MARTINEZ: (Indiscernible
cross-talking) understand.

SENATOR LIU: -- | think we need to get the
commissioner here, somebody who -- you know,
| understand your -- your -- your responsibilities,
and the constraints that come with it.

But we need the commissioner to respond, if
not in a hearing, directly in writing, to these
kinds of questions.

And my last quick question is: How many
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deputy commissioners are there?

Because you're -- there's two of you right
now.

How many deputy commissioners are there?

D.C. GINA MARTINEZ: There's two deputy
commissioners --

SENATOR LIU: That's it?

D.C. GINA MARTINEZ: -- and one first deputy
commissioner.

Yes.

SENATOR LIU: Okay. So there's, basically --
so there's a deputy -- a first deputy commissioner
above you, below the commissioner?

D.C. GINA MARTINEZ: Correct.

SENATOR LIU: Okay.

| mean, | was hoping you would tell me that
there would be like 10 deputy commissioners,
because, in response to some of the legislators’
guestions earlier, you kept saying: Well, I'm not
in charge of that, or, | don't know about this.

This is what | focus on. That's some -- that's
somebody else's job.

And that would be a stronger defense for
yourselves if there were like 10 deputy

commissioners.
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But there are only two of you.

So you got the commissioner, you have the
first deputy commissioner, and then there's the two
of you.

So, you know, between the two of you, you
actually should be aware of everything that the
division is responsible for.

You may not know the exact details, but you
can't say "that's not my area," I'm sorry to say.

Thank you.

ASSEMBLYMAN CRESPO: So a couple -- couple
follow-ups.

If a settlement is involved --

Am | using the right term, "settlement"?

-- do those usually involve an admission of
some sort of wrongdoing?

D.C. MELISSA FRANCO: No, they do not.

ASSEMBLYMAN CRESPO: They do not.

D.C. MELISSA FRANCO: They do not.

ASSEMBLYMAN CRESPO: Okay. I'll have a
follow-up to that later, I'll ask another panel.

But let me switch gears a little bit on
something else: the data.

Again, when -- the 25 percent where there's

probable cause, you find, and you go after the
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incident, whatever complaint it was.

That usually leads to a charge or a penalty
or what -- what does it mean for the individual who
committed the harassment and/or the employer who
allowed it to happen?

D.C. GINA MARTINEZ: After the probable cause
is made?

ASSEMBLYMAN CRESPO: Yes.

D.C. GINA MARTINEZ: So after the probable
cause is made, it goes to the next stage, which is
the hearing stage, or the settlement before the
hearing. And that's when that is decided between
the parties, or, by the judge.

ASSEMBLYMAN CRESPO: And then once a decision
is made there, what could it look like?

D.C. MELISSA FRANCO: When you say
"decision,” what do you mean, I'm sorry?

D.C. GINA MARTINEZ: You mean a hearing
decision?

ASSEMBLYMAN CRESPO: Yes.

D.C. GINA MARTINEZ: By the judge. Okay.

D.C. MELISSA FRANCO: So, a recommended
order, after a review of all the evidence that was
heard, any cross-examination, documentation, the AL J

will make a recommended order.
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It is then sent to both parties, the

respondent, as well as the complainant. They are
given 21 days to object to it in writing.
Once they do, their objections, plus the
record, is submitted to the commissioner's office,
where two adjudication counsels review the record,
and make a recommendation to the commissioner, whic h
could be, she could adopt it as it stands; she can
modify the ruling; and she could award more damages
or less damages, based on that.
And then once she makes the decision, the
order gets sent to the -- both sides.
ASSEMBLYMAN CRESPO: So the damages could
involve certain a payment to the victim and/or
certain actions to be taken by the employer --
D.C. MELISSA FRANCO: Correct, it could --
ASSEMBLYMAN CRESPO: -- either internal,
or --
D.C. MELISSA FRANCO: -- front pay, back pay.
For mental health -- | mean, mental pain and
suffering, there could be damages for that. Order
to desist from the, or stop the, bad actions --
ASSEMBLYMAN CRESPO: Okay.
D.C. MELISSA FRANCO: --instill a policy.

ASSEMBLYMAN CRESPO: The reason I'm asking
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this line of questions, | would like to -- | would
hope that we could discuss how to create an
environment where we could really try to stop the
pervasiveness of this when it involves individuals
who may come before you more than once.

So, as Labor Chair, I would like to -- you
know, we talk a lot about how to create a better
environment for job applicants, how to give them an
ability to know what environment they're going into
or, an employer who wants to make sure that they
maintain a safe work environment, and not
inadvertently bring somebody onboard who has been
before your agency, you know, on multiple occasions

So | would like to, at some point, maybe have
a follow-up conversation with you about this idea,
because | believe that we should provide that
information.

And if the data is made available or public
in some way, where, whether it's an affirmative
action that takes place, a particular step that
happens in an employment process, or, something
that's researchable, right, that's available to
folks, if I'm interested in working in a law firm:

How do | know -- how would | find out or be

aware of how many instances that firm, or employees
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of that firm, have been before your agency?

Or, how would | be able to verify that the
supervisor that I'm going to be assigned to is
someone that | may not want to work for because of
his history.

That kind pressure point would really
encourage employers to address these issues much
more forcefully because, now, the reputation of
their environment is on the line.

Vice versa, the employer should have an
ability to know if the applicant that, on paper,
looks like well-rounded applicant, may be somebody
who has been in previous employment opportunities,
on multiple occasions, accused of something.

And there's really no mechanism for us, in
anything we've discussed so far, unless I'm wrong,
that would allow that information to be used the
right way; to prevent the wrong people to be in the
wrong places before this continues to occur.

D.C. MELISSA FRANCO: Sure.

| don't know that there is a mechanism. And
it does sound like this is definitely a larger
conversation that can be had here.

It's one of those issues where a lot of what

you said makes sense, but | would have to think
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about, what -- what's the flip side of what you're

saying.
So, | don't think you're asking for a
guestion, but I definitely think it deserves a
greater conversation.
ASSEMBLYMAN CRESPO: | just want to put it
out there. 1 think it's relevant to how data is
used, and how it's reported, when it's all settled,
or, at least for those percentages where there was
probable cause.
So it's something that | would love to
explore as a follow-up.
But, you've been incredibly --
You have a question?
SENATOR BIAGGI: (Nods head.)
ASSEMBLYMAN CRESPO: --incredibly patient on
our end, and we really want to thank you for the
time and your testimony.
SENATOR BIAGGI: Just one comment.
Thank you, again.
| want to echo what my Assembly Co-Chair just
said.
Thank you for sitting and listening to us,
and answering all of our questions. It's incredibl y

important.
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| encourage you to stay, to hear from all of

the other individuals in this room who will be
testifying, not only because it's important for you
to have access to this information, but because,
again, we want to be partners in this journey with
you as well.

And, to anybody in the room who has a
complaint, we would encourage you to please speak t o]
these individuals in the room before the end of the
day.

Or, if anybody who's watching would like to
do that in the future, please, we encourage you to
use the resources that we have before us, which are
the State and the City.

Thank you very much.

D.C. DANA SUSSMAN: I'd just like to make a
quick note.

I'm going to be stepping back to my office
across the street to pump, and | will be returning
to hear the rest of the testimony.

So, just to -- | wanted to -- | will be back.

SENATOR BIAGGI: Thank you.

ASSEMBLYMAN CRESPO: Remember, 5:30 is the
deadline.

D.C. DANA SUSSMAN: Right.
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SENATOR BIAGGI: Thank you.

ASSEMBLYMAN CRESPO: Thank you for your
testimony.

While the next presenter, who will be the
New York State Governor's Office of Employee
Relations, Michael Volforte, the director, comes up
| want to make two quick announcements.

We have been joined by Assemblymember
Felix Ortiz and Assemblywoman Natalia Fernandez.

| want to thank them for joining us.

A reminder that, 5:30, security issues, you
will be able to exit at any point, but after 5:30
not return to the building.

And an acknowledgment of the fact that we
will be here for quite some time, and not all of yo
have somebody available to go grab lunch for you.

| have ordered pizza for everyone. | think
there should be enough coming. It will be in
another room. We'll announce when it's available.

So...

[Applause.]

OFF-CAMERA SPEAKER: That's very nice. Thank

you.

ASSEMBLYMAN CRESPO: As long as my counsel

tells me it's a legitimate campaign expense, so...
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[Laughter.]

ASSEMBLYMAN CRESPO: Appreciate your
patience.

We're going to continue, so if we could
settle down.

MICHAEL VOLFORTE: | was ambitious with my
lead --

OFF-CAMERA SPEAKER: You see what you did
with the pizza announcement?

MICHAEL VOLFORTE: -- where it said "Good
morning."

ASSEMBLYMAN CRESPO: Too excited. It will be
a while.

MICHAEL VOLFORTE: | was ambitious.

SENATOR BIAGGI: You can begin.

Thank you.

MICHAEL VOLFORTE: Thank you.

Good afternoon.

SENATOR BIAGGI: If we could just have quiet
and silence in the room.

Thank you.

MICHAEL VOLFORTE: Good afternoon,
Chair Skoufis, Chair Biaggi, Chair Salazar,
Chair Titus, Chair Crespo, and Chair Walker, and

other members of the Senate and Assembly here today
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My name is Michael Volforte, and | am the

director of the Governor's Office of Employee
Relations, also known as "GOER."

Thank you for the opportunity to participate
in this hearing on sexual harassment in the
workplace.

In these remarks I'd like to detail some of
the very important steps we've taken under
Governor Cuomo's leadership to tackle the issue of
discrimination in the workplace.

Shortly after the Governor was elected, we
created a compilation of all the rights and
protections that executive-branch state employees
have from employment-based discrimination called
"Equal Employment Opportunity in New York State:
Rights and Responsibilities," a handbook for
employees of the state of New York, also called
"The Handbook."

The Handbook informs state employees of their
rights and responsibilities when it comes to
protecting employees from discrimination.

In 2013 we implemented a standard
investigation process for agencies to follow in
investigation of complaints of protected-class

employment discrimination.
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We also created a small unit within GOER to
assist agencies in completing those investigations
pursuant to that process, and to provide technical
guidance to both investigators and agency counsel
alike.

In 2013 we revised our
sexual-harassment-prevention training program, and
mandated that all executive-branch employees
complete that training on a yearly basis.

The next year we added two additional
mandated annual training courses on all
protected-class employment rights and reasonable
accommodation for both disability and religious
reasons.

In August of 2018 we took another step
forward in the investigation of complaints of
employment-related protected-class discrimination
with the Governor's issuance of Executive Order 187
with the goals of achieving more independent
investigations of employment-discrimination
complaints, but ensuring that the investigative bod
has knowledge and understanding of the state
workforce, employer-employee relationship.

Executive Order Number 187 transferred the

responsibility for conducting investigations of all
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employment-related protected-class discrimination
complaints, in agencies and departments over which
the Governor has executive authority, to GOER.

These investigations include discrimination
complaints based upon protected-classes filed by
employees, including contractors, interns, and othe
persons engaged in employment at these agencies and
departments.

The protected classes are those set forth in
the applicable federal, New York State, laws;
executive orders; and other policies; including
those based on age, arrest, conviction record,
color, creed, disability, domestic-violence victim
status, gender identity, marital and family status,
military status, national origin, predisposing
genetic characteristics, pregnancy-related
conditions, race, retaliation, sex, sexual
orientation, and sexual harassment.

Pursuant to Executive Order 187, effective
December 1, 2018, all complaints of protected-class
employment-related discrimination are being
investigated by GOER's anti-discrimination
investigations division (ADID).

This responsibility covers approximately

130,000 executive-branch employees, but does not
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include employees of SUNY, CUNY, SED (the State

Education Department), the Legislature, office of
attorney general, or the office of state
comptroller.

GOER investigates complaints executive-branch
employees file internally within these -- within
state agencies, and external complaints, like those
filed with the division of human rights or the Equa
Employment Opportunity Commission.

Complainants may include employees, interns,
contractors, delivery people, consultants; anyone
whose workplace involves the state agency location
or interaction with state employees consistent with
state law and policy.

In preparation for its new responsibility,
GOER received 41 affirmative-action administrators
called "AAOs" from state agencies, who are already
investigating -- already engaged, excuse me, in the
investigation of employment-discrimination
complaints; and hired another six employees to help
manage these employees.

We also created an independent investigation
process, developed a new complaint form entitled
"New York State Employee Discrimination Complaint

Form," for employees to use, and revised
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The Handbook, all the while making sure that our
training, policy, and procedures comport with the
2018 sexual-harassment prevention laws that were
enacted by the Legislature and signed into law by
the Governor.

Both the New York State Employee
Discrimination Complaint Form and The Handbook are
posted prominently on the GOER agency web page of
our -- homepage of our website, and agencies have
been instructed to regularly distribute them to
their employees as well.

Individuals now file complaints directly with
GOER without ever going through the chain of comman
at their employing agency.

We've established an online fillable form
that can be e-mailed directly to a dedicated e-mail
box. Employees can also mail complaints to GOER.

We have AAOs located in a number of agencies,
and employees are also free to speak with them and
file complaints directly with them.

We also mandate that any supervisor or
manager who observes, witnesses, or hears about
discriminatory conduct, report the conduct by filin
a discrimination complaint with GOER.

Agencies send out reminders to their
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employees regularly, to remind them to whom they ca
complain, where the form and policy on
discrimination prevention is located.

GOER investigates complaints pursuant to our
established 10-step investigative process.

Agencies must cooperate with GOER, and
provide access to employee's information and
documentation relevant to each complaint.

When GOER receives a complaint, the
complainant receives an acknowledgment of receipt o
the complaint, and agency general counsel is also
notified of the complaint as well.

A respondent is notified at the point in the
investigation when it is necessary to inform them,
or when interim administrative action is being
taken.

The parties are notified of the outcome when
the investigation is concluded.

Once a complaint is concluded, if it is
substantiated, we work with the agency to ensure
that they are implementing corrective or
disciplinary action that we determine.

Confidentiality is important in our
investigations. Complainants, respondents,

witnesses, and administrators at agencies are
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advised not to discuss complaints while the
investigation is ongoing, to prevent anyone from
trying to try to influence the outcome and to avoid
instances of retaliation.

Of course, complainants and respondents,
where represented, are free to speak with their
representatives.

We are clear about prohibiting retaliation.

Every employee, whether a witness,
complainant, or respondent, is advised during the
investigation process that retaliation is
prohibited.

Statistically, we have seen arise in the
number of complaints overall. This is not
unexpected, and was anticipated, given a number of
factors, not the least of which, we think is, we ar
providing regular reminders of where employees can
complain. And, additionally, employees now have
someone external to their own employing agency to
report discrimination to.

This is consistent with what we are hearing
anecdotally from other entities that handle
complaints of discrimination: increasing awareness
of what constitutes discrimination leads to more

people filing complaints.
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Also, we determine whether the allegations in
each complaint, if substantiated, violate the polic
set forth in The Handbook; not whether they actuall
violate the law.

GOER investigates every allegation of
discrimination, whether the complainant overheard a
single sexual comment or joke, to other than -- to
other far more involved and complex allegations of
discrimination.

We take our role in investigating and
resolving complaints of discrimination extremely
seriously. No employee should have to endure
harassment based on their protected-class status.

And we are committed to furthering efforts to
both ensure that the State's policies concerning
discrimination, harassment, and discrimination in
the workplace are followed, and holding individuals
accountable who violate our policies.

Thank you for the opportunity to appear, and
I'll answer any questions that you have.

SENATOR BIAGGI: Senator Salazar.

SENATOR SALAZAR: Thank you.

And thank you for testifying.

We missed GOER at the first hearing in

February, so | really appreciate you coming here
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today.

| first wanted to ask about the complaint
form that was mentioned.

I've seen the complaint form online, and
| know it's two pages. Itincludes the division's
e-mail and mailing address, but there's no --
there's no phone number on the form.

| also noticed that there is no disclaimer on
the form or any language that might inform an
employee of their rights.

And I'm just wondering, who exactly developed
the form, and -- or who was consulted by GOER in
creating it?

MICHAEL VOLFORTE: GOER developed the form

itself.
SENATOR SALAZAR: Right. Okay.
And could you perhaps tell me, like, who
within GOER, maybe not by name, but what the role i S

(indiscernible cross-talking) --

MICHAEL VOLFORTE: Sure.

Myself and my anti-discrimination
investigation's division leadership developed the
form.

SENATOR SALAZAR: Excellent. Thank you.

And there was one other question | wanted to
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ask you.
MICHAEL VOLFORTE: On the information on
other rights and responsibilities, that's contained
in that handbook that | referenced, which is a
44-ish-page document, which is located on our
website.
And all the agencies post on their own
intranets where the location of that handbook is.
SENATOR SALAZAR: Excellent. Thank you.
Another question | had was with regard to,
ahead of -- of actually taking responsibility for
these complaints, GOER, it says, received
affirmative-action administrators from state
agencies.
I'm wondering what happened to any active
investigations from other agencies, after this --
after the executive order went into effect, any
active investigations from other agencies, such as
DHR or JCOPE.
MICHAEL VOLFORTE: We don't handle DHR or
JCOPE investigations.
But if it was an internal complaint, the
investigation was finished by the individuals doing
that investigation, or one of our investigators.

And if it was an external complaint, meaning,
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somebody filed with DHR, but before there was an
employer response, those same individuals would hav
completed that.

We would have no role with JCOPE.

SENATOR SALAZAR: | see.

So -- so then GOER has not received any,
like, active investigations that were transferred
over from, or referred by, either by one of these
agencies or an agency that was just not equipped an
not responsible for handling complaints?

MICHAEL VOLFORTE: We -- if an -- if an
indiv -- if an agency didn't have an AAO, we will
assign an AAO to investigate anything from that
agency.

That was the general process before, except,
they might get somebody from a different agency.

This time, as of now, they'll get somebody
from GOER to do that.

And we took steps, and are taking steps, to
make sure all of those open issues were closed afte
the transfer of the 41 individuals to GOER.

SENATOR SALAZAR: Thank you.

ASSEMBLYMAN CRESPO: So, uhm, just want to be

clear.

So, state agencies will no longer have their
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own internal process?

MICHAEL VOLFORTE: Every state agency has an
internal process, and it's the same: it's the one
that GOER has dictated is the process.

ASSEMBLYMAN CRESPO: So you've given them a
process, they all have to follow it.

But if a -- if | work for an agency, | cannot
go to my agency to file; | have to go to your offic e
to file?

MICHAEL VOLFORTE: You can still go to your
agency to file.

So that's not an option, except that that
agency is mandated to report it to GOER, and GOER
will investigate it, so that the agency isn't
investigating themselves.

ASSEMBLYMAN CRESPO: So they can only serve
as a recipient of the complaint?

MICHAEL VOLFORTE: Correct.

ASSEMBLYMAN CRESPO: You handle it --

MICHAEL VOLFORTE: They --

ASSEMBLYMAN CRESPO: -- you enforce it, you
investigate it?

MICHAEL VOLFORTE: Sorry, | won't interrupt.

ASSEMBLYMAN CRESPO: No, no, just --

MICHAEL VOLFORTE: Yes, you're absolutely
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right, they are the recipient of it.

They either try to have the individual fill
out a complaint form, or they're instructed to fill
out the complaint form themselves with the
information they have, and forward it to GOER.

ASSEMBLYMAN CRESPO: So that -- that an
employee would not have a recourse to go to the
agencies we just heard from, human rights
commission?

MICHAEL VOLFORTE: That's different.

What my role as -- is, is the employer is
investigating ourselves --

ASSEMBLYMAN CRESPO: Okay.

MICHAEL VOLFORTE: -- so to speak, and they
are external agencies. Think of them as law
enforcement, just like the courts.

Our process does not restrict an employee
from -- an employee could go to somebody in their
own agency. That gets filed to GOER; an AAO there
within GOER.

They could come to GOER themselves by
e-mailing it, to the -- mailing or -- or e-mailing.

They could file a separate complaint with DHR
or the EEOC, and follow their procedures.

Or, they could go to court in accordance with
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whatever rules are applied.

Those are all options, and those are things
that are highlighted also in our handbook.
ASSEMBLYMAN CRESPO: So DHR and GOER could,
essentially, be making the same investigation
simultaneously?
MICHAEL VOLFORTE: If the person, yes, goes
to both of us at the same time, it -- it -- for all
intents and purposes, it will be the same

investigation, except that, in the internal

complaint, we will be -- we will be reporting, so t o]
speak, to ourselves, and we'll issue a report to th e
agency, telling them we found "X" happened, and thi S

is how you fix it.

In the DHR context, what will happen is, is
the agency will use whatever information we put
together as an investigation to file their response
with DHR.

We are not conversing with DHR regarding
investigations. We're just investigating on behalf
of the agency, to give them the facts, to answer
that. And those facts will either be discriminatio n
occurred or discrimination didn't occur, and then
they'll -- then the agency themselves will follow

the DHR process.
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ASSEMBLYMAN CRESPO: Thank you.

Assemblywoman Simotas.

ASSEMBLYWOMAN SIMOTAS: Thank you for joining
us today.

How does your office track numbers and
outcomes of reports of every state agency, and will
any of that information become public?

SENATOR CARLUCCI: We -- we keep track of it
internally now that we're -- we've taken over this
investigative process. And, we've built a system t
track that, and give data to us, so that it informs
future decisions we make, in terms of training and
efforts we have make to root out, you know, systemi
problems that exist maybe in an agency, in an
office, and things like that.

So we have that information.

We have no current mandate to publish that
data, but it's some -- you know, we certainly alway
review that and plan on reviewing it in the future.

ASSEMBLYWOMAN SIMOTAS: Would it something
that's FOILable?

Is that -- obviously, the random public
couldn't get it.

But can we as legislators get it if we asked

for it?
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MICHAEL VOLFORTE: Uhm...

ASSEMBLYWOMAN SIMOTAS: Well, how about
this --

MICHAEL VOLFORTE: | can't answer the
guestion totally on FOIL, ‘cause it's -- there will
be things.

Statistical information could be available.

Specifics won't be.

ASSEMBLYWOMAN SIMOTAS: Well, then, | make
the request right now for the Legislature, | can
speak on behalf of the Assembly, that we would like
that information.

Hopefully, we'll figure out a way to make it
public, because | think that society -- the public
should know about how many complaints are filed
regarding state agencies.

But, nonetheless, | would make that request
right now.

MICHAEL VOLFORTE: Okay.

ASSEMBLYWOMAN SIMOTAS: My next question is:
What efforts has your office made to implement best
practices for trauma-informed investigations?

We heard at our last hearing, a lot of people
who've been through the process, who weren't

satisfied with being kept up to date, with some of
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the questions that were inappropriate.

Clearly, these investigations are asking
sensitive questions.

And it would behoove your office to make sure
that people who are trauma -- who are experts in
this trauma are doing the investigations.

So what steps have -- has your office taken
to do so?

MICHAEL VOLFORTE: All of the investigators
either have a background in this field.

And if they -- if they don't, they're all
trained by my office now so the training is
consistent.

The term, the "trauma-based" --
"trauma-informed training," we don't, technically,
do that exact training. But we do train our
investigators in how to be, you know, sensitively
asking questions to be inquisitive.

Everyone realizes it's very sensitive, both
in the sexual-harassment field and in other fields.

You know, I did view the last testimony.

I'm not sure that people who spoke about the
process were speaking about our process, so | can't
really comment on the questions about what specific

guestions were and were not asked.
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| know | heard some earlier testimony on what

JCOPE asked, but that's not what we do.

ASSEMBLYWOMAN SIMOTAS: | know, specifically,

a lot of the people who testified talked about bein
kept up to date, being informed, of the whole
process of the determinations.

What is your process in your 10 steps that
you follow to make sure that complainants are kept
up to date?

MICHAEL VOLFORTE: Sure.

They're informed at the beginning, they're
consulted during it. They're often interviewed, an
sometimes multiple times. And then they're informe
at the end whether their complaint is substantiated
or unsubstantiated. And if it's substantiated, tha
we're taking action.

There is not a regular updating process as

part of that, other than what I've described.

ASSEMBLYWOMAN SIMOTAS: Thank you.

SENATOR BIAGGI: Senator Mayer.
SENATOR MAYER: Thank you.

Thank you for being here.

Question on your testimony, on page 3, and

this is a question | just don't know the answer,

but, you say, "We mandate that any supervisor or
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manager who observes, witnesses, or hears about
discriminatory conduct report the conduct by filing
a discrimination complaint with GOER."

Now, is the -- so mandatory reporting, which
| think is extremely critical, is that required by
Executive Order 187, or is that a GOER imposition?

MICHAEL VOLFORTE: It's -- it's required in
our policy, and it's required by GOER.

I'd have to -- | didn't -- | don't have the
executive order with me, but it may -- it may
reference that in the executive order.

But it is in our policy, and it is in GOER
pronouncements to the agencies.

SENATOR MAYER: And so with respect to every
executive agency, and | recognize GOER doesn't go
beyond that, there is a mandatory reporting
requirement of -- by a supervisor or manager of any
discriminatory conduct of which they are made aware ?

MICHAEL VOLFORTE: Yes.

SENATOR MAYER: And when you are made aware
of conduct which is, arguably, or potentially,
criminal, do you -- what steps do you take with
respect to that conduct?

MICHAEL VOLFORTE: We refer it to law

enforcement, and then we wait for an a law
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enforcement determination to go ahead with an
administrative investigation, so as to not disturb
the criminal investigation.

SENATOR MAYER: And how many times has GOER
done that in the last year?

MICHAEL VOLFORTE: | don't have -- | don't
have a statistic off the top of my head.

SENATOR MAYER: Any -- anytime?

MICHAEL VOLFORTE: At least one, that I'm
aware of.

SENATOR MAYER: And not withstanding the fact
that this is executive agencies, again, do you ever
refer -- let me rephrase that.

In the case of a pattern or practice of
discrimination alleged against a supervisor or
manager of a state agency, what steps do you take
that are distinguishable from an individual
complaint against a supervisor or manager?

MICHAEL VOLFORTE: If an investigation, or
investigations, led to a conclusion that an
individual supervisor or manager had a pattern or
practice, that individual would be brought up on
administrative action. And depending on their --
their job, they could be -- they might be in a unit

where we have to file notice of disciplinary
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charges. Or, if they're a high-ranking individual,
if the conduct is of a level, they'll be
disciplined/terminated.

SENATOR MAYER: Since this policy, | think
it's 2018 the Governor's executive order went into
effect, do you know how many employees of state
agencies have been terminated as a result of their
discriminatory conduct?

MICHAEL VOLFORTE: No.

SENATOR MAYER: Do you have any -- any idea
that -- could we be provided with that number?

MICHAEL VOLFORTE: | can see if we have that
number.

| don't know that GOER has that number,
‘cause the agencies themselves handle disciplines.

So it's not -- it's not a -- we don't have
prosecutors that prosecute notices of discipline fo
the agency.

SENATOR MAYER: | understand.

But you do the investigation.

MICHAEL VOLFORTE: We do the investigation.

SENATOR MAYER: Do you make a recommendation
with respect to what action should follow?

MICHAEL VOLFORTE: Yes.

SENATOR MAYER: So are there cases in which
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you have recommended termination?
MICHAEL VOLFORTE: Yes.
SENATOR MAYER: How many?
MICHAEL VOLFORTE: | don't have that
information.
SENATOR MAYER: Could you provide it?
MICHAEL VOLFORTE: Certainly.

SENATOR MAYER: Thank you.

ASSEMBLYMAN CRESPO: Assemblywoman Fernandez.

ASSEMBLYWOMAN FERNANDEZ: Good afternoon.
Following up with, | guess, a topic that
Chair Crespo brought, and what we've talked about o
you handling your investigation and the agency doin
their own investigation, what happens if you come t
a decision that is different than what the agency
decides?
MICHAEL VOLFORTE: The agency is not
investigating.
ASSEMBLYWOMAN FERNANDEZ: They don't?
MICHAEL VOLFORTE: So --
ASSEMBLYWOMAN FERNANDEZ: Okay, | thought
| heard (indiscernible cross-talking) --
MICHAEL VOLFORTE: -- but -- so just in case
| was unclear:

We get the complaint. We investigate the
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complaint. We render a factual determination as to
what we think occurred.

The agency can say to us, Well, we think you
should investigate, this.

Maybe there's something particular to that
agency that we didn't look at in terms of that.

There's a final determination as to what
facts occurred.

GOER determines what those facts are.

The agency does not get an opportunity to
have a vote or overrule GOER.

ASSEMBLYWOMAN FERNANDEZ: Okay.

And Senator Mayer kind of took my question
with determinations, and how often those happen.

But, would you say that that's a successful
assessment to a case of sexual harassment if the
person gets terminated?

Or, has there been instances where they don't
get terminated, but they just go through, | guess,
more training or policy amendments?

Can you give me an example of, | guess,
results from a complaint that does not end in
termination, but what do you do --

MICHAEL VOLFORTE: Oh, sure.

ASSEMBLYWOMAN FERNANDEZ: -- with the
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complainer and the victim?
MICHAEL VOLFORTE: Since the overwhelming
majority of our workforce are unionized, they all - -
the -- that vast majority have tenure rights and
due-process rights.
So you have to bring -- in order to take the
ultimate action, termination, for those employees,
you have to file written charges. They have to be
fairly specific. And then you have to prove them i n
front of an independent arbitrator, and then that
arbitrator is to award termination.
Those are -- you know, in serious cases,
those are things that we go for.
So if there was an -- if there was an
incident where a -- you know, a man grabs a woman,
we're gonna -- and that's proven, factually, to hav e
occurred, we're going to file charges and we're
going to seek termination.
There are levels below that,
administratively, we can go through.
If someone is a -- and it's not to
characterize the content as -- or, the action as
good or bad, but, if an individual makes one
sexually-explicit joke, that typically won't amount

to a violation of law. We would still investigate
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that, make a conclusion. And if it occurred, we

would take action.
Sometimes that would be, the individual is
counseled, which base -- they receive a memo, that
goes in their file, that alerts them that it was
improper, that they shouldn't do that. And they ar e
retrained on that.
So that would be -- that would be the type of
thing that wouldn't go to a disciplinary process, o n
those limited facts.
If that individual has some other history,
that all gets taken into account and could change
that -- that -- the compass on where we go.
But if you're talking about an employee with
28 years of service, and had never done anything
incorrect or bad in their career, and made that one
poor choice to tell that one joke, that might be th e
result in that case if it was founded.
ASSEMBLYWOMAN FERNANDEZ: Say, if this person
continues -- they get the first warning, go through
training, counseling, they do it again -- do you
have like a "three strikes, you're out" type of
motto? Or, is there some type of limit or statute
that you use to take a stronger --

MICHAEL VOLFORTE: We try to be consistent
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across lines.

It's all going to be dependent on what their
history was, and what they did this time.

So if somebody did that comment, and then the
next day they're doing another comment, or, you
know, maybe they -- then, that's going to -- that
timing, in our mind, would ratchet up how we take
action on that individual.

If there's a long period of time, if we're
talking years, that's going to be a factor.

The years an employee has, the type of
conduct, all of that goes in.

So there's no stead answer, and there's no
specific chart of, you do X, and you do Y.

We do certain things we take extremely
seriously, and go to the end, such as complaints of
retaliation.

If you think you've retaliated against
somebody, we will seek your termination.

ASSEMBLYWOMAN FERNANDEZ: I've seen how
certain people working in a certain agency might
move to another agency in the time of their -- you
know, (indiscernible) working for the State.

If they do have a record of these type of

reports and complaints, is the next employer or
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supervisor made aware of them before hiring and

accepting them?

MICHAEL VOLFORTE: | don't know what occurred
in the past.

Certainly, those, that information is now
centralized in my office, and it's certainly
something we can look at in terms of how that --
that's handled.

Certainly, that information, now that it's
within GOER, becomes relevant if there's another
complaint that's in our purview, and so that we'll
have that individual's history (inaudible) those
make those informed decisions about how to handle
that next case, so to speak.

ASSEMBLYWOMAN FERNANDEZ: Thank you.

SENATOR BIAGGI: Thank you.

| have several questions, and | want to just
start at the top.

So, | think that -- I'm a little bit
confused, and | read a lot of the documents before
to prepare for this. So, if you could just bear
with me and humor me, that would be much
appreciated.

So how many agencies are currently under

GOER's purview?
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Or, perhaps, maybe it would be easier this

way:. How many agencies or entities are not under
GOER's purview?

MICHAEL VOLFORTE: I've listed them in my
testimony, and most authorities are not.

SENATOR BIAGGI: So from -- at least from
what | have found, is it accurate to say that the
MTA and the judiciary are not under GOER's purview?

MICHAEL VOLFORTE: Correct.

SENATOR BIAGGI: Okay. So if a member of the
judiciary, or, a staffer in the judiciary, had a
problem or an issue, would they just go to DHR?

MICHAEL VOLFORTE: They could -- | -- at
this -- based on last year's legislation, if they
hadn't done it before --

SENATOR BIAGGI: Sure.

MICHAEL VOLFORTE: -- the judiciary should
have their own policy where somebody could make an
internal complaint.

They could go to DHR.

SENATOR BIAGGI: Got it, got it.

MICHAEL VOLFORTE: They could go
(indiscernible cross-talking) --

SENATOR BIAGGI: And the same for MTA;

correct?
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MICHAEL VOLFORTE: Correct.

SENATOR BIAGGI: Okay.

So who oversees the MTA and the judiciary?

Who's going to be doing that oversight?

MICHAEL VOLFORTE: | don't know the answer to
that question.

SENATOR BIAGGI: So there's currently no
entity in the state government overseeing any of th e
complaints and investigations for the MTA and the
judiciary; is that correct?

MICHAEL VOLFORTE: | know that GOER is not
overseeing it. | don't know if anybody else is.

SENATOR BIAGGI: Okay.

How many employees currently are under your
purview?

MICHAEL VOLFORTE: In terms of, that are
covered by -- that we might investigate complaints
of? Or (indiscernible cross-talking) --

SENATOR BIAGGI: No, how many individuals are
within GOER to be going through the investigations
and the complaints?

MICHAEL VOLFORTE: There are
41 investigators.

SENATOR BIAGGI: | saw that, yes.

MICHAEL VOLFORTE: And there are a staff of
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nine individuals that are above those investigators
performing oversight, administrative functions.
SENATOR BIAGGI: So about 50, and then you,
is 51.
So 51 individuals overseeing almost every
state agency in the state of New York, and all of
the investigations and complaints that come through
is that correct?
MICHAEL VOLFORTE: Correct.
SENATOR BIAGGI: Okay.
What sexual-harassment policy do you have in
place for the executive-branch staff?
MICHAEL VOLFORTE: The executive-branch
staff, it's in our EEO handbook.
SENATOR BIAGGI: Okay. Does it go further
than the model policy or what's in The Handbook?
MICHAEL VOLFORTE: It's consistent with the
model policy, but I'm not certain it goes further,
other than, we would -- a complaint of that single
joke that | stated before, would not, generally, be
a violation with DHR. But we could find it to be a
violation of policy and take action based on it.
SENATOR BIAGGI: Okay.
On -- so on December 1, 2018, that was when

the inspector general's office switched its cases
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from the inspector general's office to GOER?

MICHAEL VOLFORTE: No.

SENATOR BIAGGI: So can you tell me what the
date is?

MICHAEL VOLFORTE: On December 1, all of the
investigators transferred from their agencies to
GOER, a physical -- a physical paper move that made
them GOER employees.

SENATOR BIAGGI: So what was the role, then,
of the inspector general's office at that time?

MICHAEL VOLFORTE: The inspector general's
office operates pursuant to its operating statute,
and investigates those things that fall within its
purview under, | think it's Executive Order --
excuse me, Executive Law 55.

They were not handling administrative
complaints of -- administrative investigations of
discrimination complaints. That was being done by
the agencies themselves.

SENATOR BIAGGI: Okay.

So you mentioned the 41 affirmative-action
administrators.

What is the role of the EEOs with relation to
those affirmative-action administrators?

Because my understanding was that the EEOs
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reported each complaint to GOER. So those were the
individuals within each agency, right, that would
receive a complaint. And then that complaint would
go from the EEO officer to, then, GOER.

So, what is the communication structure
between the EEOs and the affirmative-action

administrators, if any?

MICHAEL VOLFORTE: For the most part, those

individuals were the same.

SENATOR BIAGGI: They were the same?

MICHAEL VOLFORTE: They were the same.

They're -- the term "EEO officer" and "AAQO"
were largely used interchangeably. There weren't
distinct groups of that.

What happened with the -- so -- so what
happened with the transfer of function was, those
41 AAOs became GOER employees. And, if they had
existing complaints, brought the complaints with
them.

SENATOR BIAGGI: Okay.

So -- | mean, since the first
sexual-harassment hearing, I'm sure you can probabl
make an inference that many individuals have reache
out to my office about different issues that they'v

faced as it relates to their complaints with DHR,
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and whether we can help, and what we can do; and in
particular, FOIL requests.

And so you had said that GOER does not
investigate DHR.

So why is it, then, that GOER had sent
complaints to -- to -- or, DHR had sent
complaints -- their complaints to GOER for this
response to a FOIL request that was made?

MICHAEL VOLFORTE: | -- | think we're mixing
metaphors.

SENATOR BIAGGI: Metaphors?

MICHAEL VOLFORTE: So, GOER doesn't
investigate cases that are filed with DHR in terms
of DHR's statutory responsibilities.

SENATOR BIAGGI: But what if the -- what if
the individual had worked for the agency?

MICHAEL VOLFORTE: That complaint would get
referred to GOER and we would investigate that.

So if -- if it was a state employee
complaining -- choosing to use the internal process
and saying, My supervisor within DHR did X and Y,
GOER would investigate that employee's complaint,
and investigate the supervisor, and render a
determination that DHR would implement as an

employer.
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If that employee said, | don't want to go
through GOER. | want to -- and | don't want to fil
with DHR, or, | want to file with DHR, they're
filing with DHR in that capacity, with their --

DHR's statutory responsibility to investigate
complaints of discrimination, in general, or, the
EEOC.

We wouldn't investigate in that second
circumstance contemporaneously with DHR. That woul
be them in their capacity, and maybe they have some
process set up as to how they handle that.

But that would not be us.

So that's why, what you're looking at may be
that there's a DHR complaint. That would be a --
what we call an "internal complaint,” which is
internal to the State, the employer investigating
its own actions, which now GOER is doing.

SENATOR BIAGGI: So -- | mean, please excuse
me, but | feel like you are speaking in tongues.
| really do not understand.

So can you just lay it out for me in a way
that is like very simple, as if | had never read
anything before, had no idea, and | am you, right
and your relationship to DHR is...?

Go.
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MICHAEL VOLFORTE: If you as an employee
of -- well, I'll go back to the example you gave.

I'm an employee of DHR. | feel --

SENATOR BIAGGI: For an employee of an
agency, let's just say. An employee of an agency.

MICHAEL VOLFORTE: Take another -- take
another -- whatever example you want, I'll run
through.

So another agency that's covered under our
purview, depending on that agen -- on what agency
that employee works for, you have a number of
options.

One: You can file a complaint, which we call
an "internal complaint,” which is a complaint not
filed pursuant to law or statute, which is what we
consider DHR's process, EEOC process, or court.

So those processes are not what we
characterize as internal.

So you, as an employee in an agency, can file
directly with GOER. You can mail it to us. You ca
e-mail it to us.

Depending on what agency you're located in,
GOER may have an investigator on-site. You can go
to that investigator, give them your form, or they

will help you fill out that form, so you can
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investigate that.

And then that GOER investigator will file
that form with GOER, and then that gets
investigated.

You also have the ability, if you so choose,
you can go to your supervisor, and your manager,
your general counsel, of your agency; you could fil
that complaint with them. They're obligated to sen
that to GOER.

Or, if you don't want to do any of those
things, you could go to the division of human right
and they'll assign somebody, pursuant to their
processes, to look at what the employer does, go
through that probable-cause determination that was
talked about in the previous testimony, make that
determination, and go through their procedures.

Or, you can go to the EEOC.

Or, you can file with court.

SENATOR BIAGGI: Okay.

MICHAEL VOLFORTE: Those would be all the
potential options.

SENATOR BIAGGI: Got it.

All right, that's very helpful. Thank you.

So -- so, now, going back to the -- where we

started: Does GOER track the investigations and
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complaints that DHR oversees?

MICHAEL VOLFORTE: Only if it's in that
first, what I'll call, "bucket" | spoke to, before
you get to a technical legal filing with DHR or wit h
the EEOC.

Soifitis -- if it's a DHR employee, and
they want to file with their supervisor in the
internal complaint process; if they want to file
with an on-site AAO, if there is one; if they want
to mail it to GOER; if they want to mail it to --
or, e-mail it to GOER,; all of those would be
tracked.

If DHR is getting a complaint on their form,
pursuant to their procedures and the law, from an
employee of any state agency, we don't track DHR in
that.

SENATOR BIAGGI: Okay.

Can you just hold on for one moment?

ASSEMBLYMAN CRESPO: While we're on a break,
I'll just mention the pizza did arrive.

Courage, everyone, not to go at once.

It's a room back in this corner direction
(indicating).

But...

(Inaudible comments being made.)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

244
[Laughter.]

ASSEMBLYMAN CRESPO: Only in Puerto Rico.
[Laughter.]

SENATOR BIAGGI: Okay. | will -- I'm going
to hand it over to Yuh-Line, to -- or, excuse me,
Line -- Assemblywoman Niou --

ASSEMBLYWOMAN NIOU: We're roomies, that's
okay.

SENATOR BIAGGI: --to ask the question.

| think that | -- I think | get it; | just
want to make sure that | get it.

And if | don't, | know where to find you.

So, thank you.

ASSEMBLYWOMAN NIOU: Hi.

So | just -- just a couple of brief
guestions. | know that you're running out of time.

So what did you mean -- when responding to
Assemblymember Simotas's question on trauma-informe d
training, what did you mean when you said
"a background in this field"?

| just wanted to kind of get a feel.

MICHAEL VOLFORTE: A number of the people
that we transferred had numerous years investigatin g
complaints of discrimination, either with the State

or came from other areas where they had those
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backgrounds.

So --

ASSEMBLYWOMAN NIOU: There's like no
certification?

Is there anything that you --

MICHAEL VOLFORTE: Some of them -- | mean,
we've had people from work -- who worked with the
EEOC, who've worked in private industry, who've
worked with the division of human rights, and had
whatever training there was there.

So that's what | meant on the background
(indiscernible cross-talking) --

ASSEMBLYWOMAN NIOU: Oh, okay. So it's not
standardized?

MICHAEL VOLFORTE: It's not -- where we get
folks from is not the training we give them is. Bu
it -- | just want to make it -- it does not include
technically, what everyone is referring to in terms
of that "trauma-informed training."

ASSEMBLYWOMAN NIOU: Okay.

How long does an investigation usually take?

MICHAEL VOLFORTE: There is no "usual."

We -- it -- it -- we have -- because of
the -- what's involved, it really depends on

complaints, and how -- what -- the number of
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complainants, the number of respondents, the

complexity.
If it's a -- if it's an issue that perhaps
involves something that was a criminal matter, that
got referred back to us, that might jump the line.
So all those things work into it.
Eventually, we'd like to work towards a goal
of 30 days.
ASSEMBLYWOMAN NIOU: 30 days, okay, goal of
30 days?
MICHAEL VOLFORTE: Goal of 30 days.
ASSEMBLYWOMAN NIOU: Okay.
And what's the procedure for investigation?
Do you start with the complainant?
MICHAEL VOLFORTE: Yes, the complainant gets
an acknowledgment of their -- so they send us the
form, and we send them a note back that we received
their form, with notice that they should not receiv e
retaliation.
The investigator, I'm going to truncate,
makes a game plan to investigate. The matter gets
investigated.
We are in consultation with the agency's
general counsel because, since we're investigating

other agencies, we need documents that are in their
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possession, e-mails.

So that takes part of the process.

There is interviewing of individuals
involved.

We then wind up with a report, and a
recommendation as to how to bring the matter to a
conclusion at the end.

ASSEMBLYWOMAN NIOU: And you're hoping to do
all of that in 30 days?

MICHAEL VOLFORTE: At least complete the
initial investigative report and -- or,
investigation, and start the report write-in.

When it comes to things that are going to the
EEOC or DHR, because of the statutory time frames,
we have to ramp those investigations up, and those
also sometimes move in front of other investigation S
because of time limits that those agencies impose o n
the State to get back to them.

ASSEMBLYWOMAN NIOU: And since it might take
a lot longer, do you provide investigations, like
status updates or, anything, to those that you've
interviewed, the complainant's -- with the witness
or the complainant?

MICHAEL VOLFORTE: Formally, it's the

beginning and the end.
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And, informally, if the individual calls, we

tell them (indiscernible cross-talking) --

ASSEMBLYWOMAN NIOU: So they have to
instigate?

MICHAEL VOLFORTE: Yes, there's no
(indiscernible cross-talking) --

ASSEMBLYWOMAN NIOU: They have to call you?

You don't update them regularly if there's
any movement on their cases?

MICHAEL VOLFORTE: No.

ASSEMBLYWOMAN NIOU: Okay.

Uhm -- okay.

So -- I mean, | -- I'm just saying all this
because, we read recently, the "Times Union,"

Gina Bianchi's case, GOER had claimed that the
investigation of the case is ongoing for more than a
year later.

MICHAEL VOLFORTE: As I discussed with
individuals, we're not commenting on any ongoing
investigations -- on any litigation.

ASSEMBLYWOMAN NIOU: | know.

I'm talking about the length.

And that's -- is that normal? Is that --

MICHAEL VOLFORTE: I'm not going to comment

on anything in litigation.
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ASSEMBLYWOMAN NIOU: Okay.

All right, thank you.

SENATOR BIAGGI: One final question for me.

Okay, so, you stated that GOER does not track
DHR complaints. Correct?

MICHAEL VOLFORTE: | said GOER doesn't track
what DHR is investigating, generally.

That's what | -- that's what my intent was,
that we're not tracking what they are doing,
generally.

If it relates --

SENATOR BIAGGI: What does that mean,
"not doing, generally"?

MICHAEL VOLFORTE: If it relates to a State
agency; so, in those examples, when an employee
would go to DHR, in their statutory capacity, and
file a complaint with them, we would have that
information because the agency would report that
they had an employee go to DHR.

We would investigate that, and provide
information to the agency.

So we have information of when State
employees file stat -- what I'll call a "statutory
complaint.”

SENATOR BIAGGI: What is a stat -- so, what
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is a "statutory complaint"?

MICHAEL VOLFORTE: DHR and the EEOC exists
pursuant to law, to investigate complaints --

SENATOR BIAGGI: Okay.

MICHAEL VOLFORTE: -- that come to them.

SENATOR BIAGGI: So a complaint that's under
their purview?

MICHAEL VOLFORTE: It's under their purview.

SENATOR BIAGGI: So just a complaint?

MICHAEL VOLFORTE: It's a complaint --

SENATOR BIAGGI: So can we simplify when
we're speaking, so that | can stay with you on this
page.

So GOER -- you had said GOER does not track
DHR complaints?

MICHAEL VOLFORTE: | --1-- we don't track
complaint -- we don't track all complaints to DHR.

If a State employee makes a complaint to DHR,
we have that information.

SENATOR BIAGGI: Okay, thank you.

So | have a response to a FOIL Request, that
proves that, from 2015 to the present, GOER has bee
tracking DHR complaints.

MICHAEL VOLFORTE: As | just stated, we have

information on --
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SENATOR BIAGGI: But you -- but you -- see --

but do you understand why this is confusing to me?

Because you first stated that you're not
tracking it. And now you're stating that you do
track it.

MICHAEL VOLFORTE: I think your question was,
or at least | interpret it to be, from a general
perspective.

SENATOR BIAGGI: A general per -- 1 don't
understand what that even means.

MICHAEL VOLFORTE: DHR --

SENATOR BIAGGI: GOER -- wait, let me finish.

Complaints that DHR had, that are made to
DHR, does GOER track those complaints?

MICHAEL VOLFORTE: Only if it's made by a
State employee.

SENATOR BIAGGI: Only if it's made by a State
employee?

MICHAEL VOLFORTE: Yes.

SENATOR BIAGGI: So that was not clarified
earlier.

So | would just recommend that you be precise
with your words, because that is -- that could
potentially lead to something very confusing, and

not helpful to the inquiry that we're trying to mak e
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here.

So, thank you.

ASSEMBLYMAN CRESPO: | know your time is
precious.

Senator Liu and Assemblyman Buckwald to
close.

OFF-CAMERA SPEAKER: (Inaudible.)

SENATOR LIU: No, that's okay.

Thank you very much, Mr. Chair.

| want to go with what our Chairwoman has
talked about.

The testimony is really not that clear.

| know you're trying.

It just sounds like a lot of legalese.

Generally. Sometimes. Sometimes not.

| mean, are you crossing your fingers too?

MICHAEL VOLFORTE: (Holds up open hands.)

SENATOR LIU: Okay. And no toes