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My name is Tom Culkin. I am a lifelong Buffalo resident, recent graduate of the University at
Buffalo with a Masters in Social Work, and current Mental Health Therapy Aide at Buffalo
Psychiatric Center. I have a serious mental illness and substance use diagnosis, and like so many
with these medical conditions, I am a survivor of the New York prison system.

I am also a member of the Treatment Not Jail Coalition, a collective of statewide mental health
care professionals, attorneys, community organizers, treatment providers, law enforcement
personnel, faith-based leaders, and, most importantly, people with lived experience. This group
recognizes that our state is in the midst of a public health crisis, and advocates for systemic
reform at the intersection of mental health, substance use, and criminal justice to finally address
these issues appropriately and effectively.

I am here to share my personal experiences about the stigma and lapses in healthcare,
specifically for those with mental health and substance use challenges, which result in unhealthy
individuals being warehoused and further harmed in New York’s jails and prisons, ultimately to
the detriment of the person and their community.

I ask the legislature to address these crises by including in this year’s budget the Treatment Not
Jail Act (S.---Ramos/A.---Forrest). This Act amends Criminal Procedure Law Article 216, the
Judicial Drug Diversion statute, providing legislative authority to establish treatment
opportunities for both substance use and mental health, ensuring equitable infrastructure funding
statewide and a streamlined application throughout New York state, in accordance with clinically
proven best practices and regulatory guidance by the country and state’s leading treatment
providers. Expanding and improving access to treatment courts in New York State will address
New York State’s mental health crisis, as well as public safety concerns, by offering a healthy



and stable path to rehabilitation for individuals who became entangled in the criminal legal
system because of a mental health or substance use condition.

Thank you for the opportunity to testify here today.

I. New York’s Shameful History of Criminalizing and Incarcerating Those with Mental
Health and Substance Use Challenges

As a result of stigma, systemic racism and misguided and abusive policies, people with mental
health conditions are dramatically overrepresented in New York State’s carceral system.

Nearly 55% of the people in New York City’s Department of Correction custody are in need of
mental health services,' and the prevalence of diagnoses of a “serious mental illness,” such as
schizophrenia, schizoaffective disorder and bipolar disorder has skyrocketed in recent years.?
Currently, roughly 1,200 people detained in New York City jails are diagnosed with a serious
mental illness, representing nearly 20% of the total incarcerated population,® with the number of
people with mental health diagnoses exceeding those without in many of these facilities.*

For too long, New York State’s jails and prisons have been larger mental health providers than
our state psychiatric hospitals.” For example, NYC’s Rikers Island houses more people with
mental illness than any psychiatric hospital in the entire country.®

I experienced first-hand how those with mental health and substance use concerns are subjected
to inhumane conditions, abuse, neglect and a lack of access to desperately-needed medical care
in New York’s carceral system, leading to a horrific rise in avoidable deaths,” as evinced more
recently by the horrific details of the “deadlocking” practice at Rikers Island®, and the gruesome,
callous murder of Robert Brooks at Marcy Correctional Facility in November.’

+https://vera-institute.shinyapps.io/nyc_jail_population/

2New York City Comptroller. (August 2023). The State of New York City Jails: One Year of Measuring Jail
Operations and Management on the Comptroller’s DOC Dashboard.
https://comptroller.nyc.gov/reports/the-state-of-new-york-city-jails/
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My story is like that of so many other New Yorkers who have dual diagnoses of mental illness
and substance use. I have been navigating drug use since my teens, when first encountering the
symptoms of what I would later learn to be mental illness, including uncontrollable mood swings
and obsessive thoughts.

Due to the combination of stigma against openly discussing one's mental health struggles, a lack
of access to medical resources to address these issues, and my own juvenile-brained-driven
beliefs, I turned to the only way I knew to quiet those thoughts: self-medication through illicit
drugs. This predictably resulted in my seeking illegal means to support this.

By 2012, my addiction had reached crisis-levels, leading to my multiple arrests for residential
burglaries'’. Recognizing my illnesses’ impact on my recidivism, my lawyer tried to have me
participate in “drug court,” which would have allowed me to continue my recovery and avoid
incarceration and re-enter society without the unaddressed medical issues which contributed to
my justice involvement in the first place. However, I was deemed ineligible because - despite
there being no actual violence involved in any of my cases - some of my charges were legally
classified as “violent felonies.” I was thus instead sentenced to 9 years in state prison.

I was suddenly thrust into one of the most hostile and chaotic environments known to man.
Drugs, violence, sex, gambling, and gang affiliation are pervasive in prison, and most
incarcerated people must turn to these in order to survive their time inside. While in prison, I
lost several friends to death by suicide, and seriously contemplated ending my life every single
day during my first year.

Those of us with underlying addiction and mental health issues were the worst off: carceral
settings offer no meaningful “treatment” to those of us in need, and the conditions of
incarceration are exacerbating for both. People like me who struggle with these concerns are
more prone to stigma and violent abuse by both fellow detainees and corrections staff, leading to
further traumatization and more use of readily-available illicit substances causing more
entrenched addiction issues. People with diagnoses like mine are resultantly more likely to be
released mentally gutted, and facing acute overdose risks in this most vulnerable state. Jail and
prison are proven to be especially deadly for those struggling with substance use issues.
Overdose is the leading cause of death among people recently released from jail and prison;'! for
example, the likelihood of heroin overdose death in the two weeks following release from
incarceration is a staggering 74 times that of the average population.'? Even a year after release,
the likelihood of overdose is 10-18 times higher among formerly incarcerated individuals than
for people who have not been incarcerated."

1% This was a real wake-up call for me and I finally had the resolve to get a handle on my issues. I am proud to say that I have been clean since
those arrests.Unfortunately, it was too late. Once the criminal legal system has you in its clutches, it is almost impossible to ever return to a
healthy, stable life.
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Formerly incarcerated people with mental health and substance use issues like me re-enter our
communities not only in this unstable state, but completely unmoored: disconnected from
housing, public assistance, treatment, and services while struggling to establish livelihoods under
the stigma of a criminal conviction. This is why even short periods of incarceration are proven to
increase recidivism.

Unfortunately, as discussed in Section III, thousands of New Yorkers who become involved in
the criminal legal system due to their mental health or substance dependence have few
opportunities to exit what the Governor described as the “rinse and repeat” revolving door of
incarceration and criminalization.

New York’s ongoing failure to provide treatment will only continue this vicious cycle of
destabilization and trauma, which further increases recidivism, and ultimately makes our
communities less healthy and less safe.

II. The Effectiveness -Yet Nonsensical Underutilization - of Treatment Courts in New York
State

To mitigate the harm caused to individuals, and the risk to public health and safety by the
criminalization of substance use and mental health, New York must expand access to and
modernize its diversion opportunities. Such programs, also known as treatment or
problem-solving courts, are specialized courtrooms with dedicated staff with particularized
training that seek to address and treat the root causes that drive individuals’ involvement in the
criminal legal system, like substance use disorder and/or mental health issues.

Rather than processing a case through the traditional criminal court system, which might entail a
conviction and a jail or prison sentence, diversion allows individuals to resolve their cases by
successfully completing a course of treatment that places them on a path towards long-term
recovery.

Applicants for treatment courts are rigorously assessed by clinical teams that delve into the
person’s psychosocial and psychiatric history, informing the presiding judge via written report
whether there is a treatable condition that played a role in the applicant’s criminal charges. The
judge then weighs whether it is in the interest of public safety for this person to receive a
treatment-based disposition. If granted, diversion clinicians then devise a multi-phase treatment
plan particularized to that individual’s specific needs and concerns. The problem-solving court
continuously monitors each participant’s progress, with ongoing input from the clinical team and
opportunities for both prosecution and defense to also be heard.

Participants in treatment courts must return to court frequently - in many cases, more often than
defendants in traditional courtrooms - to discuss their progress in open court with the judge,



clinical staff, prosecutor and defense teams. If a participant is struggling, they will not be
advanced to the next phase, and for some infractions face clinically-recommended sanctions.

People mandated into one of the state’s 41 ad hoc mental courts are given the opportunity to
resolve their criminal case without incarceration, often without sustaining a felony conviction
that might serve as a barrier to obtaining housing, employment or licensing. On average,
participants spend between 1-2 years in treatment before deemed by the Court to have completed
their mandate. When graduating, it is most frequently after having rebuilt fractured relationships
with family members and friends, and with other crucial supports in place, such as stable housing
and long-term treatment plans.

It is no surprise that treatment court graduates are proven to have a significantly lower rate of
recidivism.'* The prevailing data and research demonstrate that diversion programs are not only
incredibly effective at making individuals experiencing substance use and mental health
challenges healthier, but they are less costly than incarceration, and ultimately improve both
public health and safety.

Diversion opportunities have proven to cut rearrest rates by half and grow employment rates by
50% over 10 years." According to a comprehensive study of New York City drug diversion
courts published in 2015, “when controlling for a range of background factors, enrollment in
treatment leads to statistically significant reductions in time to re-arrest,” and the “average
number of felony violent rearrest was 50 percent lower for the diverted sample compared to the
sentenced sample.”'® Treatment Courts also significantly reduce drug relapse rates, promoting
better psychosocial outcomes in the long term."”

Treatment Courts are also wildly cost effective. While New York City alone spends $507,317 per
year to incarcerate just one person in its jail system, the New York State Office of Court
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Administration projects that for every $1 invested in treatment courts, the state sees $2.21 in
savings.'® When accounting for reduced future criminal legal system involvement and the impact
on other systems, like healthcare and child welfare, the Center for Justice Innovation estimates
the cost savings to be closer to $10/1."

Thus, perhaps unsurprisingly, the use of treatment courts are popular, receiving support from
both Democrats and Republicans;? favored by members of the public,”' and importantly, by the
overwhelming majority of crime victim survivors.?

Yet, despite treatment courts’ significant effectiveness, cost-efficiency, and popularity, these
programs are wildly underutilized in our state. While the New York state enacted Criminal
Procedure Law Article 216 in 2009, establishing drug diversion in every county in the state for
individuals experiencing substance use disorder, there have been no other significant legislative
efforts addressing the issues of public health that intersect with concerns for public safety since
then. CPL Article 216 is currently the only law in New York permitting judges to offer
court-mandated treatment to people as an alternative to incarceration to address the underlying
issues that brought them into the criminal legal system in the first place.

But CPL Article 216 only accepts a narrow subset of the population in need of treatment because
under the statute, only a small percentage of non-violent drug and theft-related penal law charges
are eligible. To compound matters, drug courts often reject people otherwise eligible if they only
have a mental health, intellectual or developmental condition because “substance use” is not their
primary diagnosis - as required by CPL 216. There is no analogous diversion court option for
those with mental health challenges, despite the fact that mental health issues are prominent in
the criminal legal system, and our society in general. As a consequence, too many people in need
fall through the cracks due to all who are excluded from consideration under this law.

While some District Attorney offices throughout the state have collaborated with the courts and
defense bar to create “ad hoc” mental health courts, these remain inaccessible to many - leading
to more people who could be stabilized and treated instead sent to carceral settings, emerging
with less stability and a greater likelihood of rearrest.

18 New York State Unified Court System, The Future of Drug Courts in New York State A Strategic Plan (2017),
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In addition to rejecting mental health court applicants due to the person’s history or underlying
charges, in some counties prosecutors refuse to accept people with intellectual disabilities,
developmental disabilities, traumatic brain injuries, neurological disorders and personality
disorders - even when their criminal legal charges are directly related to their disability or
impairment. In some cases this is due to a lack of infrastructure to address such concerns, and in
others due to ongoing ignorance about these diagnoses and their continued stigmatization.

Thus, without legislation authorizing mental health courts throughout the state, our duly-elected
and appointed judges have no discretion to assess whether they might admit a deserving person
into these courts. To put this into perspective, in 2021, for example, there were 39 mental health
courts in existence across the state, but of the nearly 275,000 individuals arrested that year, only
570 were granted admission to these courts.”

As a result, too many deserving justice-involved New Yorkers - who have been failed their entire
lives by stigma, systemic racism, lapses in health care, education, and child welfare systems -
end up in jail or prison. And when they are released, they come back to their communities in
worse shape mentally, without a home or health care, and predictably, with a far greater risk of
re-offending.

II1. New York’s Treatment Courts Are In Need of Modernization To Reflect Current Best
Practices

In the nearly fifteen years since CPL Article 216 was enacted, due to the emerging data from the
very treatment courts created by the statute, our understanding around addiction and mental
health has changed. Yet, despite the vast bodies of research regarding treatment practices which
reveal new insights on best intervention and treatment strategies for both the health of the
individual and the efficacy of treatment, our governing statute has not been modernized. New
York’s drug courts are thus without the proper guidance to further adapt on their own.

The practice of punitive treatment, widely used around 2009 is one example. Despite clinical
evidence presently contraindicating its use**, our Courts over rely on jail sanctions and grossly
overuse restrictive treatment settings, even when such treatment is deemed medically
inappropriate.”

2 Data provided from the Office of Court Administration in 2022, on file with authors and available upon request; see also New York State
Unified Court System, 2020 Annual Report (2020)https://www.nycourts.gov/legacypdfs/20-UCS-Annual-Report.pdf (reporting only 140 people
admitted into mental health courts in 2020).
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This not only risks overdose for individuals with substance use concerns,* but is also proven to
result in worse outcomes overall, including more criminal involvement and more drug use by the
participant.”’

Significantly, due to the lack of specific guidance under CPL Art. 216 as to how medical
decisions should be made, judges assume the role of final arbiter. In too many cases, these
individuals who are trained in law but not medicine, might even overrule clinically informed
opinions of medical professionals regarding the devisement of treatment plans, or prescription of
psychotropic medication.” Treatment providers and healthcare professionals are rightly
concerned with this practice, due to usurpation of medical judgment roles,” human rights
concerns.’” and data-based belief that participants are harmed versus helped.*!

CPL Art. 216 also has little guidance to ensure uniform (or even any) due process statewide. In
instances of alleged noncompliance, the risk of abusive practices unfortunately increase,** with
sanctions and judicial responses to alleged noncompliance varying widely, and being overly
punitive.

conducted by the various screening and referring agencies in the courts are often not clinically oriented and that decisions about treatment
modalities and length often seemed to be determined by criminal justice rather than
clinical concerns.”).
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IV. The Treatment Not Jail Act (S.---/A.---) is the Solution New York Needs To Legislatively
Modernize and Expand Access to Diversion

The Treatment Not Jail Act (S.---Ramos/A.----Forrest) would realize New York’s treatment
courts’ untapped potential, by appropriately expanding access to, and improving upon, CPL Art.
216’s treatment model.

First, Treatment Not Jail Act expands eligibility beyond substance use disorders, allowing
admission consideration for people with mental health diagnoses, intellectual disabilities and
other mental health challenges. Moreover, under Treatment Not Jail’s model, judges are
empowered to offer diversion to any person, regardless of their charge or prior criminal record,
under the following conditions: 1) their underlying mental health or substance use concern
contributed to their criminal legal system involvement; 2) the underlying issue is one which can
be effectively treated, and there are existing resources in the community to treat that issue , and
3), that it is in the best interest of the public to offer that person community-based treatment
instead of incarceration. The Court’s decision would be informed by comprehensive medical
assessment of the individual by the clinical staff, and to a lesser extent, arguments submitted by
prosecution and defense. This approach will vastly reduce the amount of people who slip through
the cracks, expanding the pool of eligible and deserving diversion candidates.

Additionally, the Treatment Not Jail model does not require every participant to enter a plea of
guilty in order to access treatment. This approach is already used to great success in Manhattan’s
Midtown Mental Health Court, New York State’s Opioid Intervention Courts, and in all mental
health treatment courts in California, which was one of the first states to offer alternatives to
incarceration. This pre-plea model has proven effective, not only giving more people in need
access to treatment, but producing more favorable outcomes, and efficient streamlining of what
is currently a lengthy and onerous admissions process.

Enacting Treatment Not Jail would equitably ensure the statewide application of what already is
proven to work throughout New York state and throughout the country. In addition to expanding
access to these courts, the Treatment Not Jail Act advocates for the use of evidence-based best
practices. In accordance with OASAS guidelines, this Act incorporates tenets of harm reduction,
which for example, recognizes substance use as illness, where “relapse” is best not met
punitively or with shaming techniques, but with attention to healing and recovery.

The Treatment Not Jail Act further adopts best practices whereas healthcare professionals are
tasked with developing a treatment plan, and any modifications, in accordance with
peer-reviewed best practices, and OMH, OASAS, and OPWDD regulations.™

3 The language in the statute is largely borrowed from Insurance Law § 3216.



Moreover, the bill provides for ongoing specialized training for all treatment court personnel,
with the goal on expanding understanding about evidence-based best practices in different areas
important to an effective treatment court functionality, such as the latest research on rapidly
evolving areas such as brain science and its impact on behavior and cognitive functions,
substance use disorder treatment, certified peers, harm reduction, and the tenets of procedural
justice in such collaborative settings.

Finally, the Treatment Not Jail Act ensures courts have clear and detailed due process guidelines
throughout New York, ensuring clear rules around the prohibition of summary jail sanctions and
other punishments without process, mandating a hearing and response-setting protocol in the
event of alleged noncompliance to protect the rights of those enrolled in these programs, provide
clarity and transparency for the Court, participants, and all other stakeholders while building
integrity into and trust in the relationship between the court and participant.

V. Conclusion

I share my experience here in the hopes that in continuing to address crises of public health and
reform the incredible damage caused to our communities by the failed War on Drugs and the
criminalization of mental illness, you will work to further mitigate the legacy of these failed,
deeply harmful policies.

I am also here to remind Governor Hochul that some of the most promising strategies, treatment
courts like Buffalo’s Opioid Intervention Court, started right here in her hometown. Erie County
was the first in the country to create the groundbreaking Opioid Intervention Courts, treatment
courts which embrace harm-reduction principles and a pre-plea, barrier-free, rapid-response
model to save lives and break the cycle of recidivism.

Treatment Not Jail would give people in this state the opportunity for recovery and grace that I
did not get. Learn from me and the thousands of others like me who were condemned to
dungeons of incarceration for their sickness. Prison did not make me better. It nearly killed me.

As a formerly incarcerated person living with mental illness and in recovery from substance use
disorder, and as a member of the Treatment Not Jail Coalition, I ask our Senate and Assembly to
recognize the urgency of passing the Treatment Not Jail Act to allow these courts to save as
many lives as we can while making our communities healthier and safer too.



